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PREFACE 



TO 



THE SECOND EDITION. 



Ik presenting to the Public the Second Edition of 
this Work, the Author begs to express his sense of 
gratification at the general approbation bestowed upon 
his labours, as evinced bj the rapid sale of the first 
issue. 

In the present Edition he has endeavoured to secure 
a continuance of that approval, not onlj bj the 
introduction of much new matter, but by the elimina- 
tion of that which, during the last year or two, has 
been repealed or become inapplicable. 

Since the publication of the former Edition two 
Statutes have passed of more than ordinary importance 
to Magistrates— one conferring upon them an entirely 
new jurisdiction, the other providing for the reservation 
of a Case for the Courts above upon their decisions 
upon summary proceedings; the first, *' The Divorce and 
Matritnonial Causes Act'' (20 & 21 Vict. c. 85) ; the 
second, **An Act to improve the Administration of 
the Law so far (U respects Summary Proceedings 



PBEFACE. 

before Justices of the Peace** (20 & 21 Vict. c. 43) ; each 
of which is made the subject of a distinct Chapter. 

In all other respects the Work has been revised so 
as to make it conform in all its details with the law at 
the present time. 

T. W. S. 

1, Cloister 8y Temple, 
May, 1858. 
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TO 



THE FIRST EDITION. 



The following pages present, in a comprehensiye and 
convenient shape, the entire general practice of the 
law as it obtains in the various courts in which 
the Magistrates of this country administer justice, 
as regulated by recent statutes. 

That such a work must be of considerable 
service to those interested in the proceedings of 
these courts cannot be doubted, when it is remem- 
bered that in them is administered, not only the 
great bulk of the criminal law of this kingdom, 
but a large portion of the law which has for its object 
the arranging of the differences and the defining 
of the rights of individuals in their social, public, 
and corporate relationships. 

Upon this subject much no doubt has already 
been accomplished; and when we turn to '^ Dick- 
inson's Quarter Sessions Practice," and Mr. Oke's 
excellent ** Magisterial Synopsis," it must be admitted 

that some branches of it have been most ably treated. 

a 2 



PREFACE. 

No work, however, at present exists purporting 
to embody in a concise shape the entire practice of 
the Magistrates' Courts ; none, in fact, which is 
exclasivelj devoted to the practice of these courts, 
as it is to be observed and followed bj the Legal 
Practitioner, 

In the Work now presented to the Public, the 
Author has endeavoured to embody the entire practice 
as it is necessary the Practitioner should understand 
it ; his aim being to comprise in one portable Volume 
all the practical information which it is desirable 
the Practitioner should possess, in order conveniently 
and effectually to discharge their various duties. 

It may be observed, that the publication of the 
Work has been delayed in order to incorporate the 
Statute, just passed, entitled *^ An Act for diminishing 
Expenses and Delay in the Administration of Criminal 
Justice in certain Cases" A Chapter upon this highly 
important Act of Parliament will be found in its place 
at page 207, and the entire Statute itself is given at 
the end of the Work. 

T. W. S. 

1, Cloisters, Temple, 
September, 1855. 



CONTENTS. 



CHAPTER I. 

THS TABIOUS KINDS OF MAGISTRATES* OOUBTS — WTTT AVD 

8PBGIAL BBS8IONS — QUABTES SBSSIOHS GLEBK TO THS 

JUSTICIE& 

Courts of Petty Sessioiis ... page 2 

Time and plftce of moeting 2 

Special Sessions ... ... ..• ... ,.. ... ... 3 

The jnsiioes' clerk ... «.. ... ••, ... •.. 8 

Courts of Quarter Sessions 4 

CHAPTER n. 

PBOOBBDING8 DT THE OOUBTS OF PBTTT 8BS8IOHS. 

Summarfi convidiotu and orders. 

The choice of remedy ... ... ... ... ..• ... 7 

Before whom, when, and where complaint to be made 7 

Practice under the 11 & 12 Vict, c 43— exceptions 8 

The information ... ... ... ... ... .., ... 10 

When to he upon oath, or in writing— by whom to be laid ... 10 

Amendment of ... •.. ... ... ... ... ... 12 

Of m/ormatkmi and complaints that are not tnthin the operaHon of 

<A6ll^l2 Fie«.c.43. 

Statement of time ... ... ,.. ... ... ... 13 

Name and style of justice 13 

Karnes of informant and defendant 14 

When to be stated as taken upon oath 14 

Time and place of the commission of the offence 14 

Description of offence ... ... ... ... ... ... 15 

Sums and quantities ... ... •.. ... ... ... 16 

Of eacoeptions and provisoes • 16 

a 3 



VI GONTEKTS. 

Writtoi iDttnimcxitB ... ... ... •«. ... ... 17 

Sereral ofifenoes ... ... ... ... ... ... ... 17 

BMital of 8 sUtate 17 

0/k^ormationi and complainU that are toUkm the operation qf the 

11 #12 Vkt.c,4tS. 

Power of amendment 18 

Aiders and abettors 19 

Time of laying an information 20 

Mode of computing time 20 

When complaint or information to be in writing 21 

When to be upon oath 21 

Describmg the property of partners, &c. 22 

Information to be in respect of one thing only 22 

One jnstice may receive complaint, &c 22 

Matters to which the 11 & 12 Vict. c. 43, will not apply ... 23 

Mode of proceeding ... „ 23 

CHAPTER m. 

THE MODS or GOMPBLLIKO THB ATTEHDANGE OF PARTUS — THB 
SUMMONS — WAIIBA2TT — SUBFOSNA TO WITNESSES. 

The process to compel appearance — summons— wammt 26 

The warrant 26 

Which process to be used in cases not within the 11 & 12 Vict. 

Which process to be used in cases within the 11 '^ 12 Vict. c. 43 27 

Form of summons 28 

Service of summons 29 

When a summons not required 80' 

When a warrant may issue— practice as to 30 

Information to be read over in presence of justice ... ... 31 

Witnesses — how to compel their attendance 81 

How to procure warrant 82 

CHAPTER IV. 

THE AFPEABANOE AND NON-APPEARANCE OF PARTIES OH THEIR 
WITNESSES — ^ADJOURNMENTS, &0. 

Preparing for the hearing 35 

Witnesses-^serTice of summons upon — tender of expenses 35 

Warrant against a witness 3^ 

fia?mg the assistance of counsel or attorney 36 

Of compromising information— obtaining a copy of information ... 37 

Parties to be in attendance when case c^led on ... !!! 37 

Court of Petty Sessions, when a public court [',', 37 



OOliTBNTS. ^U 

Non-appearanoe of both parties — non-appearance of complainant S8 
Appearance of complainant — non-appearance of defendant-— coorBO 

of proceedin^^ ... .«• ... ••• ••• ••• 89 

Warrant of apprehension on non-appearanoe of defendant ... 39 

proof of service of snmmons before granting a warrant ... 40 

Second summons when first not served 41 

Warrant to apprehend — deposition npon oath of matter of com- 

piam* .*• ... ••• ••• ... ... ••• 4A 

Bj whom to be ezecnted 48 

Adjonmment pending the ezecntion of warrant — notice of time 

of neanng ••• ••• ... ... ... ••. ••• 43» 

Proceedings npon apprehension of defendant 43 

The practice in oases not within the 11 & 12 Vict, c 43 ... 44 

Hearing the case ex parte on non-appearance of defendant ... 44 
Appearance of both parties by themselves, their connsel or at- 

lAA'uevs •«* ••• ... •*. ... ... ... v9 

Adjonmment of the hearing 46 

How defendant to be dealt with upon an adjonmment ... 47 

Adjoomments, for what time 47 

Practical mode of taking a recognizance 49 

CHAPTER V. 

THB HBABINO. 

The namber of jnstioes to hear information 50 

Appearance of complainant — ^non-appearance of defendant — hear- 
ing exparte ... ... ... ... ... ,., 50 

Appearance or non-appearance of parties after an adjonrameht ... 51 

Mode of proceeding if both parties appear 51 

Galling npon the defendant to plead 52 

Cantionintakingapleaofgniltj 52 

Taking objections to the information, complaint, snmmons, or 

wamnii ... «., ,,, ,,, ,,, ,,, ^^^ 53 

Hearing the case upon its merits 54 

Ordering witnesses oat of conrt 54 

Goorae of proceeding — addresses of the parties 55 

Witnesses-— oaths and affirmations 56 

Disqualification of witnesses 57 

Witnesses, when to be sworn 58 

Evidence 59 

Conrse of proceeding — ^proof of the complainant's case— witnesses, 

c6c. ... ••• ... ,,, ,,, ,,, ,,, ^^^ 59 

Witnesses refusing to be sworn or examined 60 

When justices have a power to punish refractory witnesses ... 62 

Power to adjourn hearing 62 

The assertion of a claim of right 62 

Of compromises by the parties 63 

Judgment of the Bench— equal division, &c 65 

Fraetioaldntiea with reference to their judgment 6$ 



i 



Vlll OONTBNTS. 

CHAPTER VI. 

THB JUDOMBMT, EXSGUnOlT, AND THBIB DiCIDBNTB. 

The judgment of the jastices 67 

Of dismissing the compkint or iofonnation 67 

Order of dismissal — discretion of justices 69 

Awarding costs to the defendant 69 

Bemedj for the defendant's costs 70 

As to defendant's costs when proceedings not goTemed hj the 

11 & 12 Vict. c. 43 72 

Certificate of dismissal 72 

Certificate, when to be giren 73 

Convicting or making an order npon the defendant— costs ... 73 

Prononncing judgment— fonn of ••• ... ... •.. 74 

Statatable requisites of judgment 74 

Of convicting of several ofiences 74 

Two or more defendants — joint or several offences ... ..» 75 

When each defendant to be fined to the full amount 75 

Justices to make a minute of conviction or order, &c. ... ... 76 

Copy of the minute of the order to be served upon defendant ... 76 

Apprehending defendant if to be imprisoned 78 

Imprisonment in default of payment of fine 81 

Levying penalty by distress 82 

Backing warrant ••• ... ... ... ... ••• 84 

How defendant to be dealt with pending distress 85 

How, if no goods found ... ... ... ••• ••• 86 

Goods should not be distrained if insufficient 86 

Conamitment of defendant on no distress found ... 86 

Commitment in the first instance, where defendant confesses he 

has no goods, or a distress would be ruinous 88 

Judgment upon a complaint^— order 90 

Peculiar provisions as to orders 90 

Minute of order to be served upon defendant 90 

Costs of defendant, how obtained 91 

When order made upon defendant 91 

When order not for the payment of money 92 

Defendant to be released on payment of sums ordered 95 

One justice may issue warrants of distress or commitment ... 96 

Appeals to the sessions 96 

Commitments for perjury 96 

To whom penalties and money to be paid, and how aooonnted for 97 

Of the payment of fees to the justices' clerk 98 

CHAPTER VII. 

THE FORMAL COKYZCTIOH AND OBDBB. 

Qeneral forms of convictions and ordoFS 100 

Necessity of care in oonvictionsy &0t 101 



CONTBMTS. IZ 

CfODvietion or onler when to be drawn up •• 101 

Application of fonns given by the 11 & 12 Viot. c. 43 102 

Care required in xiamg statatable forms 108 

Statement of adjudication of penalty and coetB 108 

Amount of costs to be ascertained by justices 109 

Ifecessity for care in drawing up convictions or orders ... ... 109 

Defendant entitled upon application to a copy of the conviction ... 109 
Forma of conviction may be itiodified — appUcation of fonns to all 

cases ... ... ... ... ... ... ... A iv 

General forms of warrants Ill 

Correct statement of offences, &c. 112 

Statement of time and manner of imprisonment 112 

Duration of warrant — ^not to be executed on a Sunday ... 112 

Backing warrants 113 

Defendant has a right to a copy of the warrant 113 

When defendant may be apprehended in the first instance without 

a summons or warrant 113 



CHAPTEB Vni. 

GHABOB8 OF INDICTABUE OFFENCES. 

The n^ormation, namnofu, warranty fc. 

Jurisdiction of justices over indictable offsnce 114 

First proceeding to bring an offender to justice — preferring a bill 
before the grand jury ... ... ... ... ..• ... 115 

Mode of procuring the appearance of the accused 115 

Apprehension without a warrant ... ... ... ••. 116 

When a summons or warrant to be obtained ... 117 

What justices may issue a summons or warrant 118 

Over what offences justices have jurisdiction 118 

When a summons to issue in the first instance 118 

How to isssue a summons ... ... ••« ... ... 119 

By whom and how served 120 

When and how warrant to issue in first instance 121 

Warrant to apprehend 121 

The execution of warrant ... 122 

The practice where party apprehended on a backed warrant .. 122 

Duty of justice upon a backed warrant to hear the case 123 

Payment of c<Mi8table's expenses 125 

Offences conunitted on the high seas or abroad 125 

Warrant may be granted and executed on a Sunday 125 

Search warrant 125 

Method of obtaining a search warrant 126 

Method of executing a search warrant 126 

Search warrant may be granted and executed on a Sunday ... 128 
Importance of obtaining a search warrant in the first iostanoe ... 128 



COMTB1IT8. 



CHAPTER IX. 

APPEARAKCB AND NON-AFPEARANCE OF THE PARTIES — OOM- 
PEIXINO ATTENDANCE OV WITNKfiSES— ADJOU&NKENTS, &C. 

Proceedings when party apprehended without warrant 129 

Dntj of proeecator to be in attendance 129 

Non-appearance of defendant upon being snmmoned — proceedings 

thereupon ... ... ..• ... ... ... ... 129 

Appearance of defendant — ^non-appearance of prosecutor — adjourn- 
ment — discharge — commitment or bailing defendant 130 

Justices cannot go into the case in the absence of the defendant 131 

Appearance of both parties — adjournments 132 

Adjournment, for how long a period 132 

Mode of compelling attendance of witnesses for the prosecution ... 134 

When compulsory process can be obtained against a witness ... 135 

Warrant against a witness on his failing to appear to a summons 136 
Mode of compelling attendance of a witness who is out of the 

jurisdiction ... ... ... ... ... ... ... 137 

A witness cannot demand his expenses in the first instance ... 137 
No power to compel attendance of witnesses for ^ prisoner — ^how 

• such witness to be obtained ... ... 138 

CHAPTER X. 

THE HEARINO. 

Appearance of parties at the time of hearing ... ... ... 139 

Preparations for the hearing by the prosecutor 139 

Steps to be taken by the accused 140 

Court, not an open place for hearing counsel or attorney of accused 140 

Proceeding with the case unless adjourned 143 

\^tnesses ordered out of court ... ... 143 

Statement of the charge — variances 143 

Course of proceeding in examining witnesses, &c 143 

Order of examination of witnesses 144 

Witnesses to be sworn or affirmed 145 

Witnesses refusing to be sworn or examined — commitment ... 145 

Eyidence ... ... ... ... ... ... ... 146 

Form of depositions 146 

Care in accurately taking depositions 147 

Cross-examination — taking down same in depositions ••• ... 147 

Re-examination ... ... ... ... ... ... ... 148 

Adjournments pending the inquiry 148 

Proceedings after an adjournment 148 

Course to be adopted when the evidence for the prosecution fails 

to make out ajprtWyooecase 148 

Calling upon the accused for his answer 149 

The proper caution to be giren to the prisoner 150. 



CONTENTS. XI 

The propriety on the part of the prisoner of his making a state- 
ment or of withholding it ... 152 

Address to the Bench by the connsel or attorney of the accnsed... 153 

Calling witnesses on behalf of the prisoner ... ... ... 154 

The policy of calling witnesses for the prisoner ... ... ... 156 

Mode of examining, &c., prisoner's witnesses 158 

Coarse to be porsned where the prisoner accounts for the posses- 
sion of stolen property... ... 159 

Decision of justices as to discharging or committing the prisoner 159 

Ordering the prisoner to be discharged 160 

The discretion of justices in deciding to commit 160 



CHAPTER XI. 
coMMTrmro fob trial — ^bihdino oyer prosecutor and 

WITNESSKS — ^ADMITTING TO BAIL. 



I* 



Ofiences not triable at Qaarter Sessions 162 

Commitment to Borough Sessions 165 

Commitment when bail not given ... ... ... ... 165 

Execution of warrant of commitment — receipt from gaoler, ex- 
penses of constable ... ... ... ... ... ... 166 

Binding over prosecutor and witnesses ... ... ... ... 170 

Commitment of witness for refusing to enter into recognizance ... 173 

Binding over minors and married women ... 175 

Notice to be given to prosecutor and witnesses 175 

Admitting the prisoner to bail ... ... ... ... ... 176 

In what cases justices have a discretion, in what cases bound 

to receive bail ... ... ... ... ... ... ... 178 

Duty with reference to receiving bail 179 

Beceiving bail a ministerial act 179 

Not to receive bail upon a charge of murder 180 

Number of sureties 180 

Amount of bail ... ... ... ... ... ... ... 181 

Certificate of willingness to accept bail 183 

When the justice is bound to certify ... 183 

When a prisoner has a right to be bailed, though there is no cer- 

vCUCHtOcs* a(c ... ... ... ... ... ... 1 0*C 

Admitting to bail when defendant In gaol and his sureties at a 
uis lance ... .«• ..• ... ... ... •••! o4 

Mode of proceeding ... ... ... ... ... ... 184 

Notice of bail when required 185 

Warrant of deliverance upon bail being put in 185 

Transmission of recognizance of bail 186 

Application to the Court of Queen's Bench to be admitted to bail 187 

Surrender of defendant by his bail 187 

Application to justices for restoration of prisoner's property ... 188 

Copy of the depositions for prisoner 190 

Certificate of expenses 191 



Xll CONTENTS. 



CHAPTER XIL 

MODE. OF PROGBEDINO AOAINST ▲ DEFEND AKT UPON AN INDICT- 
ICENT FOUND WHEN THERE. HAS BEEN NO PREVIOUS COM- 
MITTAL BT A JUSTICE. 

Conne to be pursaed ... ... ••• ... ... ... 194 

Mode of proceeding opon an indictment found when tlie defendant 
IS ac lar^e •■. ... .•• •*• ... ■•■ ... itvo 

Committal to prison or admitting to bail 196 

Mode of proceeding if defendant is in custody npon another charge 197 

CHAPTER XHL 

JUVENILE OFFENDERS. 

ProeeedUtga wider the Juvenik Offenders AeU, 10 # 11 Viet e, 82, 

and 13 VicL e. 37. 

Over what parties and offences the justices have jorisdiction ... 199 
Roles of law applicable to crimes committed bj joang persons ... 200 

To what offences the slatate extends 201 

When there are several parties charged with the same offence ... 201 

As to the age of the accused 202 

How defendant to be brought before the Justices 203 

Bailing accused, summoning witnesses, &c 203 

Mode of proceeding at the hearing 20:) 

As to objecting to the summary hearing 204 

The judgment ... ... ... •.. •.. ... ... 204 

Certificate of justices 204 

Form of conviction ... 205 

As to ordering whipping 206 

Ordering restitution 206 

As to payment of penalty and costs 206 

CHAPTER XIV. 

OF PROCBEDINOS AT PETTT SESSIONS UNDER THE LARCENT 
SUMMARY JURISDICTION ACT, 18 & 19 ViCT. C. 126. 

Justices to act under the statute only at petty sessions ... 208 

Time of holding petty sessions to be fixed ... ... ... 208 

Days of holding petty sesrions to be published 208 

Over what offences the justices have jurisdictioa 209 

Powers to hear and convict ... 209 

Powers to hear and dismiss the charge 210 

Of dismissing the charge when it is inexpedient to inflict any 

punishment ... ... ... ... ••• ••• •,, 210 

When justices not to act under the statute »• 211 



CONTENTS. XIU 

Course of proceeding 212 

Proceedings npon the aocosed pleading *' gnilty** 213 

Proceedings upon a plea of " gnilty" in other cases ... ... 214 

The practice under the third section ... ... ... ;.. 21.'> 

Coarse of proceeding if the defendant *' not gniltj," or refuses to 

P^OAU ••• ••• ••• ••• ••• ••• ••• •••^X/ 

To be allowed to make full answer bj counsel or attorney ... 217 

Justices xnaj remand a party to be dealt with tmder this act ... 217 

The practice under this section 217 

Petty Sessions under the act to be an open court — notice of 

holding ... ... ... ... ... ... ... 221 

Effect of a conviction under this act ... 221 

Effect of a certificate of dismissal 221 



CHAPTER XV. 

APPLICATIONS BT MARRIED WOMEN DESERTED BT THEIR HUSBANDS 
FOR ORDERS TO PROTECTT THEIR PROPERTY. 

The new jurisdiction ... ^ 223 

Considerations before applying for an order 224 

The application for an order — proceedings ex parte 225 

To what justices the application to be made ... 225 

The mode of application ... ... • ... 226 

Proof of desertion 226 

Proof that she is maintaining herself by her own industry or 

propeny ... •«. ... ... ... ... ... ^^so 

The proof to be required by the justices 227 

The order to be ontered with the Registrar of the County Court 228 

Proceedings by husband or creditors to discharge the order ... 228 

Grounds for discharging the order 228 

What to be done by the justices upon the application 229 

To what justices the application to be made ... 230 

As to vacating entry of former order with the registrar 2S0 

When proceedings to be before metropolitan police magistrate ... 231 



CHAPTER XVI. 

ABnOLBS or THE PBAOB AND SURETIES TO KEEP THE PEACE. 

When articles of the peace may be exhibited 232 

The facts necessary to support articles of the peace 232 

By whom articles may be exhibited 233 

Discretion of justices upon articles being preferred 234 

Proceedings upon the hearing 235 

of justices ... ... ... ... ... .«• 236 

b 



i 



XIV CONTENTS. 

Nomber of soretieB, amount of reoognizaDce, and the time for which 

to be taken ... ••• ... ••• ... ... ... 236 

Commitment on default 237 

Entering into recognizance bj the defendant 238 

Enforcing forfeited recognizances 238 

As to costs ..• ... ••• ... ••• *•■ ... ^0«F 



CHAPTER XVII. 

PBOCBEDINGS IN THB COUBT8 OF SPECIAL 8B8SION8. 

CHAPTER XVIII. 

rBOOSBDIHOS nr the courts of OEKESAL QUABTBK SESaiOHS. 

When courts to be holden 249 

When and where holden in boroughs 250 

Before whom holden in counties 250 

The clerk of the peace 251 

CHAPTER XIX. 

THE CBIMINAL FRACTICE OF THE QUARTER SESSIONS. 

Proceedingt preUminary to the trial 

Business transacted on the first day of the sessions 252 

Dirision of the coart 252 

Proceedings of the prosecutor on the committal of the prisoner ... 253 
Course of prooeediug if the case InTolves techniral difficulties ... 253 
Hew to compel the attendance of witnebses who were not before the 

committing; magihtrate 254 

How to procure a witness who is in gaol — habeas corpus ... 255 

Obtaining a copy of the depositions 256 

Notice to produce 256 

When notice not necessary ... ... ... ... ... 257 

When notice should be served ... ... ... ... ... 257 

Certificate of previous conviction 258 

Preparation of the brief for counsel ... 258 

Witnesses to prove the death or illness of witnesses 260 

Preparation for trial on the part of the defendant 260 

Prison rules as to the correspondence of prisoners committed for 

wi aAl ••• ••• ••• ••• ••• ••• ••• ••• ^O X 

As to prisoner seeing his friends and relatives 261 

As to interview between prisoners and their attorneys 261 

Copies of depositions ... 262 



OONTENTS. XT 

Obtunin^ snbpOBDas and writ of habeas corpus 262 

Preparation of brief for coansd 263 

Notice to produce 263 

Lnportance of being ready at the commencement of the sessions... 263 



CHAPTER XX. 

THB mfiFEKRING OF THE BILL OF INDICTMENT, AVD MATTERS 

PRBT.TMTWARY TO THB TRIAL^ 

Preparation of the bill of indictment 264 

Presenting the bill to the grand jury 264 

The finding of the grand jaiy 265 

Proceedings upon the finding of the bill 265 

Proceedings of the defendant not in custody 265 

Motions to postpone trial, &c 265 

Surrender of defendant if on bail 266 

Order of proceeding upon bill being found 266 

The arraignment 267 

Caution in taking a plea of " guilty" 267 

The plea of "not guilty" 268 

The pleas of autrefois acquit, autrefois conyict, or pardon ... 268 

Impanelling the jury— challenges 268 

Ordering witnesses out of court 268 



CAAPTER XXI. 



THE TRIAL. 

The opening of the case to the jury ... 270 

The calling of the witnesses 270 

Examination and cross-examination ... ... ... ..271 

Patting in eridence the depositions of dead or sick witnesses ... 27 i 

Objecting that there is no eridence for the jury , ^. 272 

Address to the jury by the prisoner or his counsel 272 

The calling of witnesses for the prisoner 274 

The summing up ... ... ..• ... ... ... 275 

The verdict of ** not guilty*' application for the prisoner's discharge 275 

Verdict of ** guilty'' proof of prerious conriction 276 

Calling upon the prisoner before sentence ... ... ... 277 

Besenration of a case for the court above 277 

The sentence ... .*• ... •.• ..• ... .•• 277 

The costs of the prosecution . 277 

Bewards for apprehending certain offenders 278 

Order for the restoration of property ... 278 

Power to order an indictment for perjury 279 

b 2 



XVI CONTENTS. 



CHAPTER XXII. 

THE CIVIL PBAOmOB OF THB SBSSIOlfS— OF MATTERS rRKT.TMTNABT 
TO THK TRIAL — NOTICK OF APPBAL — REC002nZAMGE8, &a 

General bnriness of the ciTil court 281 

Unopposed motions ... ... ... ••• ... ... 281 

The right of appeal 282 

When tiie right to appeal exists 282 

Conditions of appealing 282 

The time for appealing 283 

When notice to be giren immediately ... 283 

When to be given so manj days ** at least " ' ... 283 

When to be given within so many hoars 283 

The proTisions of the 12 & 13 Vict. c. 45 284 

Notice of appeal after judgment 285 

Rules of sessions as to notice of appeal ... 285 

For what sessions notice to be given 286 

When to the "next sessions" 286 

Form of notice, when verbal, when in writing 287 

Statement of grounds of appeal 287 

To whom notioe of appeal to be given .« 288 

When it may be given by the attorney or through the post ... 288 

When appellant to enter into a recognizance ... 288 

Additional conditions of appealing • ... 289 

CHAPTER XXTTL 

TRIAL OF APPEALS. 

Preparing for the trial of an appeal 291 

Entering the appeal 292 

Order in which appeals are tried 293 

Proof of notices, &c., by the appellant 293 

Proceedings on non-appearance of appellant 293 

Proceedings on non-appearance of respondent 298 

Appearance of both parties — adjournments 293 

Proof of notioe of appeal, &c. — objections — amendmoits ... 293 

Hearing the appeal upon its merits— course of proceeding ... 294 

Powers to amend 295 

Judgment as to amendments to be final 296 

Reference to arbitration 296 

Decision of the Bench 296 

Eqnal division of the Bench 297 

Justices the absolute judges of the facts* reservation of a case ... 297 

Efiect of quashing conviction or order 297 

Decision as to costs 297 

Amount of costs to be fixed by the justices 298 

Mode of obtaining pajrment of the oosts 298 

Payment to constable or gaoler 301 



COITTENTS. XVU 

Estreatmg reoognisances 302 

Enforcing orders of sessioDS 302 

Method of proceeding 303 



CHAPTER XXIV. 

THE BESBRVATION OF CASES AFTER KOTIOE OF APPEAL AND 
BEFSBBNCES TO ARBITRATION UPON APPEALS TO THE SESSIONS. 

Statement of a cote withota going to the Sesshru previoutlg. 

Over what matters, when and how case may be stated 305 

The coarse to be parsaed 306 

Practical proceedings 307 

Reference to arbUration voUhout going to the Sessions. 
To what cases applicable 309 

Re/erenee to arbitration by the Court of Quarter Sessions. 

Granting a special case at Sessions for the opinion of the Queen's Bench, 

When a case should be granted ... ... ... ... ... 311 

Appeal to be heard before granting a case 311 

How case prepared ... ••• ... ... ... ..> 312 

Reserving a case for the opinion of the Court for Croum Cases 

Reserved. 

CHAPTER XXV. 

THE STATEMENT OF A CASK BY JUSTICES OPON A SUMMARY 

CONVICTION OR ORDER 

Considerations before deciding upon reqauing a case to be stated 318 

Application to jnstices to state a case 319 

Service of notice on justices to state a case ... ... ... 319 

Within what time notice to be given 320 

Appellant to enter in a recognizance — discharge out of custody ... 322 
Refosing a case by jnstices ... ... ... >.■ ••• 322 

Power of Qoeen*s Bench to compel statement of case 323 

Statement of case by the justices ... ... ... ... 323 

Transmission of case to the superior court — notice and copy to 
the respondent ... ... ••• ••• •• ••• 3^4 

Case to be transmitted to the superior court 325 

Practice with reference to hearing case, &c 325 

Authority of superior court to deal with the case... ... ... 326 

Sendine back case to be amended ... ... ••• ••• 326 

bz 



t 



• •• 



XVUl CONTENTS. 

Dnty of defendant if case decided against him to appear before 

the jtutices below 326 

If decision of jostices upheld, their power to enforce couTiction, &c. 327 
Power of the court abore may be exercised bj a judge at chambers 327 

Mode of enforcing forfeited recognizances 328 

Rules of court 328 



STATUTES. 

18 & 19 Vict. o. 126. 

An Act for Diminishing Expense and Delay in the Adndnisttyxtum 
of CriminalJustice in Certain Cases 329 

20 & 21 Vict. c. 43. 

An Act to Improve the Administration of the Law so far as 
retpects Summary Proceedings before Justices of the Peace ... 334 

X A M^ J£ Jk ••• ••• ••■ ••• ••• ••• ••• •••04# 



TABIE OF CASES. 



Aldridge, exports ... peige 14 
Allison, ex parte ... 110, 112 
Attwood Y. Emery ... 21, 288 

Beak t. Beferlev 17 

Beckwith t. Philby ... 116, 117 
Blaes, ex parte ... 283, 288 

Brooks y. Milliken 75 

Byrne t. Harvey 258 

Gandle t. Seymoor 31 

Chandler t. Horn 55 

Chaney y. Payne ... 16, 110 
Charter y. Greame ...15, 16, 112 

Cook ▼. Nethercote 55 

Cox y. Coleridge 161 

Cowles y. Danbar 116 

Creeps y. Dnrden 75 

Crozier y. Cnndy 127 

Dale y. Pollard 63 

Dayis y. Capper ... 47, 116 

Davis v. Bnssell 116 

Daubney v. Cooper 37 

Dennis v. Lane ... 207, 232 

Debell'scase 15 

Dnnn v. Packwood 56 

Eling and Sawyer, re ... 15 

Elsee V. Smith 126 

Fletcher, r6 112 

Fletcher, ex parte 190 

Fletcher v. Calthorp 16, 108 

Firkin v. Edwards 258 

France v. Lucy 257 

Qillv. Simeon 16 

Grace v. Clinch 283 

Griffith v. Harries 109 

Groome v. Forrester ... 112 

Hall y. Booth 117 

Hawker v. Field 303 

Hawkins, ex parte 16 

Hobbs v. Branscombe ... 116 

Hopwood, re 40 

'H.maphxejSj ex parte ... 190 



Jones y. Edwards ... page 257 

Jones y. Gurdon 28 

Eier v. Leeman 64 

Kite and Lane's case .. 13 

Lawrence v. Hedger ... 116 

Linford v. Fitaroy 180 

Lock v. Selwood 109 

Mason v. Barker 44 

Mitchell V. Foster 20 

Moore v. Kaye 116 

Moi^n v. Bro¥m 75 

Naish v. Brown 274 

Newman v. Bendyoke ... 17 
Nicholson v. Harawick ... 116 

Page V. Fearce 283 

Prickett v. Gratrex 237 

Beg. or Bex V. Aikles ... 257 

Askew 108 

Aston 283 

Austin 15 

Badger 179 

Bakewell 9 

Bateman 303 

Bath, Recorder of ... 282 

Bedfordshire, Justices 

of ... ... ... /Oo 

■ Bell ... ... ..." 16 

■ Biers ... ... 17 

Bleasdale 75 

Bradley 15 

Bringloe 236 

Brisby 302 

Bristol, Recorder of... 286 

Brownell 255 

Bumaby lo 

Burrows 273 

^—^ Cambridgesliire, Jus- 
tices of 297 

Carey 31, 137, 229 

Catherall 16 

Chandler ... 13 



TABLE OF CASES. 



Beg. ▼. Cheltenham Commis- 

sionen ...' ... 296 

Clark 76, 109, 157, 298 

~— ^ Cooke 254 

Cridland 63 

Crop 14 

.-— — Crowhant 158 

Cumberland, Jostices 

of ••• ••• ••• 2oZ 

Daman ... 15, 16 

Dayman 297 

— ^ Dean 76 

^— Deane 286 

Deblejr 159 

Deny ... 7, 240 

Derbyshire, Justices 

of ... ... .*• 285 

-« Dimpsey 109 

— — — Dodson ... ... 63 

Doherty ... 233, 236 

Douglas 266 

Dunn ... 232, 236 

' Dyer 273 

Edwards 63 

Elliscombe 232 

■ ■ Fletcher 15 

Flintshire, Justices of 285 

Fuller ... 13, 15 

. Gibbs 16 

Glossop 109 

— — Great Western Rail- 
way ... ... 311 

Greenway 31, 137, 255 

■■■ Griffin ... ... 28 

' xlall ... ... ... *4 

Hanson ... ' ... 282 

— — — Hants, Justices of ... 282 

Harmer 159 

Harrison ... 14, 108 

— — Hazell 138 

Hellier 299 

Hertfordshire, Justices 

of 14, 296 

Hube 75 

Huggins 14 

•— — — Hughes 159 

' Huntingdonshire, 

Justices of 285, 287 

■ Huntley 299 

Ipswich, Becorder of 282 

■ ■ James ... ... 138 



Janris 
' Jervis 
Johnson 
Jukes 



... 17 

... 16 

13, 108 

... 15 



Beg. T. Kent ... 13, 28 

— Kent, Justices of ... 287 
Kesteven, Justices of 

297, 312 

Kimbolton, Inhabi- 
tants of 293 

— - Kiddy 59 

Lancashire, Justices 

of ... ... ... 2oZ 

Llewellyn 15 

— Long 298 

« London, Justices of... 297 

Lord Mayor of London 190 



75 

247 

28, 233, 273 
.. 15, 16 
.. 15, 



LoTett 

Malings 

Mallinson 

Marsh 

Marshall ... 15, 16 

Martin 14 

Matthews ... 17, 75 
Middlehurst... ^ ... 15 
Middlesex, Justices of 

20, 283, 284, 288 

Midlam 109 

Montgomeryshire, 

Justices of 286 

Morice 14 

Morley 15 

Mortlock 298 

Myers 112 

Neild 16 

Newcastle-upon-Tyne, 

Justices of 261 

Newton 53 

North Biding, Jus- 
tices of 288 

O'Donnell 188 

Oxfordshire, Justices 
of ... ... ... «o7 

Owen 201 

radwick 298 

Paynter 297 

Pereira 15 

Pembrokeshire, Jus- 
tices of 285 

Picton 13 

Powell 17 

Pratten 17 

Bid^way ... 16, 108 

Bobinson 73 

Bowed 16 

Salop,Justicesof282, 287 

Sansom 150 

Saunders 179 

Scale 109 



TABLE OF CASES* 



Reg. ▼. Scotton 
— — Shackwell 

Sheard 

Shrimpton 



i • • ••• Xv 

I • ■ • • • aOY 

>•• ••• 2o7 
...14,28, 44 
... 109. 159 



— Simpsoa 
-- Skone 

— Smith 

— Sparling 15 

— Staffordshire, Jastices 

of ... ... ... 285 

— Stanhope 236 

•^ St George 266 

~ Stock 282 

— Stockton 13 

— Stoke Bass 293 

— Stone 14 

— Stubbs 297 

— Suffolk, Justices of... 296 

— Surrey, Justices of 

286, 287, 296 

— Swallow ... 17, 75 
-' Symonds ... ... 109 

— Tew ... ... ... 238 

— Theed 17 

-^ Thompson 109 

— Tregarthen 236 

— Trelawny 16 

— Turner 16 

— Walkling 273 

— Warwickshire, Jus- 

tices of 286 



Wilson 



... 159 



Beg. T. Westmoreland, Jus- 
tices of 
West Biding, Justices 

of ... ... £0Oy 

Wilts, Justices of ... 

Worcestershire, Jus- 
tices of 

Wrottesley 

Wvatt 

Zulueta 

Bogers t. Jones 
Saunders's case 
Sandys, ex parte 
Selwood T. Mount 



287 

297 
293 

243 
63 
86 

266 

112 

13 

3 

298 



109, 110, 
Smith T. The Queen (in error) 165 



Stamp Y. Sweetland .. 
Steel y. Smith 
Stevens t. Clark 
Stonehouse ▼. Elliott 
Stones ▼. Byron 
Turner, re ... 
Yan Boven's case 
Yane's (Lord) case . 
Wickes ▼. Clutterbuck 
Williams, re 
Williams v. Burgess 
Wood ▼. Fenwick 
Wray t. Chapman . 
Wright y. Clement . 
Wright y. Court 
Zouch y. Empsey . 



17 



20, 



16 
17 
31 

117 
56 

108 
17 

235 

113 
41 
20 

112 
99 
17 

116 

283 



TABLE OF STATUTES. 



31 Car. 2, c 2, 8. 6 

25 Geo. 2, c. 36, 8. 5 

26 Geo. 2, c. 14, s. 1 

59 Geo. 3, c. 28 

6 Geo. 4, c, 50, s. 9 

6 Geo. 4, c. 50, s. 10 

7 Geo. 4, c. 64, s. 22 
7 Geo. 4, c. 64, 8. 24 

7 «& 8 Geo. 4, c. 29, 8. 57 ... 
7 & 8 Geo. 4, c. 29, s. 73 ... 

7 & 8 Geo. 4, c. 53 

8 Geo. 4, c. 43 

9 Geo. 4; c. 31, 8. 27 
9 Geo. 4, c. 61 

9 Geo. 4, c. 61, 8. 1 244, 

9 Geo. 4, c. 61, s. 1 

9 Geo. 4, c. 61, 8. 4 

1 Will. 4, 0. 70. 8. 30 

1 Will. 4, c. 70, 8. 35 

1 & 2 Will. 4, c. 32, 8. 18 ... 

3 & 4 Will. 4, 0. 82 

4 & 5 Will. 4, c. 47 
4 & 5 Will. 4, c. 47 

4 & 5 Will. 4, c. 51 

5 «& 6 Will. 4, c. 50 

5 & 6 Will. 4, 0. 50, 8. 6 ... 
5 & 6 Will. 4, c. 50, 8. 45 ... 
5 & 6 Will. 4, c 76, 8. 100... 
5 & 6 Will. 4. c. 76, s. 102... 
5 & 6 Will. 4, c. 76, 8. 105... 
5 & 6 Will. 4, c. 76, 8. 105... 
5 & 6 Will. 4, c. 76, 8. 105... 

5 & 6 Will. 4, c. 76, 8. 124... 

6 Will 4, c. 12 

6 & 7 Will. 4, c. 96, 8. 6 ... 

1 Vict c. 44 

2 & 3 Vict c. 35, 8. 4 
5 & 6 Vict c. 38, 8. 1 
5 & 6 Vict c. 109, 8. 1 

5 & 6 Vict. c. 109, 8. 2 ... 

6 & 7 Vict c. 68, 8. 5 

6 & 7 Vict c. 68, 8. 9 

7 & 8 Vict c. 71 

7 & 8 Vict c 101 

7 & 8 Vict c. 101, 8. 4 

7 & 8 Vict c. 101, 8. 4 

8 Vict c. 10, 8. 3 



113 
278 
99 
226 
246 
247 
191 
278 
252 
112 
289 

2 
73 
260 
245 
246 
246 

4 

249 

246 

57 

5 
249 
289 
278 
245 
245 

2 

4 

5 

250 

286 

99 

2 

247 
192 
246 
162 
182 
244 
247 
247 
5 
8 
284 
288 
288 



8 & 9 Vict c. 
& 11 Vict 
& 11 Vict 
& 11 Vict 
& 11 Vict 
& 11 Vict 

& 11 Vict 

1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 

1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict. 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
r & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 
1 & 12 Vict 



206 
117 
194 
246 
143 



109, 8. 10, 245, 246 
c. 82, 8. 1 ... 199 
c. 82, 8. 12 ... 206 
, c. 82, 8. 13 ... 206 
c. 82, 8. 14 ... 206 
c 82, 6. 15 ... 206 
c. 82, 8. 16 ... 206 
, c. 42, 8. 1 ... 117 
c. 42, 8. 3 
c 42, 8. 8 
c. 42, 8. 8 
c. 42, 8. 9, 

119, 129, 143 
c. 42, 8. 10 ... 143 
c. 42, 8. 16 ... 134 
c. 42, 8. 16 ... 135 
c 42, 8. 16 ... 145 
c. 42, 8. 17 ... 144 
c. 42, 8. 17 ... 146 
c. 42, 8. 17 ... 271 
c. 42, 8. 18 
c. 42, 6. 19 
c. 42, 8. 20 
c 42, 8. 21 
c. 42, 8. 22 
c. 42, 8. 23 
c. 42, 8. 24 
c. 42, 8. 25 
c. 42, 8. 25 
c. 42, 8. 26 
0. 42, 8. 27 
c 42, 8. 27 
c 43 ... 
c. 43, 8. 1 
c. 43, 8. 1 
c. 43, 8. 1 
c. 43, 8. 1 
c 43, 8.2 
c. 43, 8. 2 
c. 43, 8. 2 
c. 43, 8. 4 
c. 43, 8. 5 



• ■ • 






• v« 



• •• 

• • • 

• •• 



■ •• 



• ■ • 



• •• 



c. 43, 8. 7 
c. 43, 6. 7 
c. 42, B. 9 
0. 43, s. 10 
0. 43, s. 10 



••• 
31, 

• • • 

• •• 



• •■ 



146 
271 
149 
141 
170 
130 
122 
176 
186 
148 
160 
167 
190 
236 
99 
10 
18 
26 
53 
26 
40 
45 
22 
19 
32 
60 
12 
11 
21 



TABLE OF STATUTES. 



ZXIU 



11 & 12 Vict c. 43, 8. 10 ... 22 

11 & 12 Vict, c 43, 8. U ... 8 

11 & 12 Vict. c. 43, 8. 11 ... 20 

11 & 12 Vict. c. 43, 8. 12 ... 50 

11 & 12 Vict. c. 43, 8. 13 ... 38 

11 & 12 Vict. c. 43, 8. 13 ... 45 

11 & 12 Vict c 43, 8. 18 ... 62 

11 & 12 Vict c. 43, 8. 14 ... 52 

11 & 12 Vict c. 43, 8. 14 ... 56 

11 & 12 Vict c. 43, 8. 14 ... 65 

11 & 12 Vict c 43, 8. 14 ... 69 

11 & 12 Vict c. 43, 8. 14 ... 72 

11 & 12 Vict c 43, 8. 14 ... 101 

11 & 12 Vict c. 43, 8. 16 ... 46 

11 & 12 Vict c. 43, 8. 17 ... 70 

11 & 12 Vict c 43, 8. 17 ... 77 

11 & 12 Vict c 43, 8. 17 ... 90 

11 & 12 Vict c. 43, 8. 17 ... 102 

11 & 12 Vict c 43, 8. 18 ... 67 

11 & 12 Vict c. 43, 8. 18 ... 73 

11 & 12 Vict. c. 43, 8. 19 ... 82 

11 & 12 Vict c 43, 6. 19 ... 88 

11 & 12 Vict c. 43, 8. 21 ... 86 

11 & 12 Vict c. 43, 8. 23 ... 81 

11 & 12 Vict c 43, 8. 24 77, 92 

11 & 12 Vict c 43, 8. 26 ... 68 

11 & 12 Vict, c 43, 8. 26 ... 91 

11 & 12 Vict c. 43, 8. *27 ... 298 

11&12 Victc. 43, 8. 28 ... 95 

11 & 12 Vict c 43, 8. 28 ... 301 

11 & 12 Vict c. 43, 8. 29 ... . 22 

11 <k 12 Vict c 43, 8. 29 ... 96 

11 & 12 Vict c 43, 8. 29 ... 96 

11 & 12 Vict c. 43, 8. 31 ... 97 

11 & 12 Vict c. 43, 8. 32 ... Ill 

11 & 12 Vict c. 43, 8, 35 8,-9 

11 & 12 Vict c 78 313 

11 & 12 Vict. c. 78, 8. 2 ... 315 
11 & 12 Vict c. 76 277 

11 & 12 Vict c. 86 286 

12Victc. 11, 8.3 258 

12 Vict c. 18 2 

12 & 13 Vict c. 46, 8. 1 ... 284 
12 & 13 Vict c. 45, 8. 2 ... 284 
12 & 13 Vict c. 45. 8. 3 ... 294 
12 & 13 Vict. c. 46, 6. 4 ... 294 
12 & 13 Vict c 45, 6. 6 293, 297 
12&13 Victc. 45, 8.6 ... 293 
12 & 13 Vict c. 45, 8. 7 ... 295 
12 & 13 Vict c. 45, 8. 8 ... 296 
12 & 13 Vict c. 46, 8. 9 ... 296 
12&13 Victc. 46, 8.11 ... 304 
12 & 13 Vict. c. 46, 8. 11, 306, 308 
12&13Vietc. 46, 8.12 ... 302 
12 & 13 Vict c 45, 8. 13 ... 309 



12 & 13 Vict c. 45, 8. 14 ... 316 
12 & 13 Vict 0. 46, 8. 16 ... 310 

12 & 13 Vict c. 45, 8. 18 ... 302 

13 Vict. c. 37, 8. 1 ... 200, 202 

13 Vict c. 37, 8. 2 203 

14 & 15 Vict 0. 11, 88. 6, 7 170 
14 & 15 Vict c. 19, 8. 14 ... 192 
14 & 15 Vict c. 55, 8. 1 ... 192 
14 & 16 Vict c. 66, 8. 2 ... 192 
14 & 16 Vict c. 55, 8. 4 ... 192 
14 & 16 Vict c. 55, 8. 6 ... 192 
14 & 15 Vict c. 65, 8. 8 ... 278 
14 & 16 Vict c. 65. 8. 9 ... 99 
14 & 15 Vict c 65, 8. 9 ... 261 
14 & 16 Vict c. 99, 8. 2 ... 12 
14 & 16 Vict c. 99, 8. 2 67, 58 
14 & 15 Vict. c. 99, 8. 3 ... 58 
14 & 16 Vict c. 100, 8. 19 ... 276 
14 & 15 Vict. c. 100, 8. 19 ... 96 

16 & 17 Vict c 83 68 

17 & 18 Vict c. 126, s. 20 ... 57 

17 & 18 Vict c. 86 206 

18 & 19 Vict c 120, 8. 1 ... 207 
18 & 19 Vict c. 126, 8. 2 ... 211 
18 & 19 Vict c. 126, 8. 3, 213, 214 
18 & 19 Vict c 126, 8. 4 ... 217 
18 & 19 Vict c. 126, 8. 6 ... 217 
18 & 19 Vict c. 126, s. 6 - ... 220 
18 & 19 Vict. c. 126, 8. 7 ... 220 
18 & 19 Vict c. 126, 8. 8 ... 220 
18 & 19 Vict c. 126, 8. 9 ... 221 
18 & 19 Vict c. 126, 8. 10 ... 221 
18 & 19 Vict c. 126, 8. 11 ... 221 
18 & 19 Vict c. 126, 8. 12 ... 221 
18 & 19 Vict c. 126, & 13 ... 221 
18 & 19 Vict c. 126, 8. 14 ... 222 
18 & 19 Vict c. 126, 8. 16 ... 222 
18 & 19 Vict. c. 126, 8. 16 ... 222 
18 & 19 Vict c. 126, 8. 17 ... 222 
18 & 19 Vict c. 126, s. 18 ... 222 
18 & 19 Vict c. 126, 8. 19 ... 222 
18 & 19 Vict c. 126, s. 20 ... 222 
18 & 19 Vict c. 126, 8. 21 ... 222 
18 & 19 Vict c. 126, 8. 22 .. 222 

18 & 19 Vict c. 126, 8. 23 ... 222 

19 & 20 Vict c. 54, 8. 1 ... 264 

19 & 20 Vict c. 109 ... 206 
20&21 Victc. 43 113 

20 & 21 Vict. c. 48 206 

20 & 21 Vict c 55 206 

29 & 21 Vict. c. 85, g. 21 ... 223 
20 & 21 Vict c. 43, 8. 2 ... 317 
20 & 21 Vict c. 43, 8. 3 ... 322 
20 & 21 Vict c. 43, 8. 6 ... 326 



ABBREVIATIONS AND EEFERENCES. 



A. &£.,o^Ad.& 
£• X A(i« «•• •• 



B. & Aid. 

S, & {j..mm 

Bail Court Eep 

Bing 

Burr 

\). & Jr. ••• •• 

Gamp. ... •• 
Car. & Kir. .. 
Car. & Mar. .. 



£1>>.. 



• ••• 



... • . 



Cowp. .. 
Cox C. C. 
D. &R. 
Dalt. 
Dear. C. C. .. 
Den. C. C. .. 

Dick 

Dowl 

jiias « ... 
Fost. C. L. .. 
Hawk. P. C. 

Ja>60. ... . . 

L. J.f Q,- B.f C 

or M. C. . 
Leach ..• . 
Ld. Eaym. . 
M. & S. 
M*Clel. & Y. 
M. & W. . 

Mod 

M. & M. . 
Moo. & Hob. 
New Mag. Gas 
New Ses8. Gas 



Faley 
Q. B. 



• • • •• 



• • • • • 



Saand. ... 

Show. 

Str. 

Taunt. 

T.E. 



• • • • • 



• •• • • 



• • • • • 



• •• 



Ex. 



} 



Adolphnsand Ellis's reports (Queen'sBench.) 
Barnewall and Adolpnus's reports (King's 

Bench.) 
Barnewall and Alderson's reports (K. B.) 
Barnewall and Cressweirs reports (K. B.) 
Bail Court reports, by Saunders and Cole. 
Bingham's reports (Common Fleas.) 
Burrow's reports. 

Garrington and Payne's reports (NislFrius.) 
Campbell's reports (Nisi Prius.) 
Gamngton and Kirwan's reports (Nisi Frins.) 
Garrington and Marshman's reports (Nisi 

Frius.) 
Gowper's reports. 
Cox's Criminal Gases. 
Dowling and Byland's reports. 
Dalton's Justice of th e Feace. 
Dearsley's Crown Gases. 
Denison's Grown Gases. 
Dickinson's Quarter Sessions. 
Dowling's repoi-ts. 
East's reports. 
Foster's Grown Law. 
Hawkin's Pleas of the Crown. 
Keble's reports. 
Law Journal reports, Queen's Bench, Common 

Fleas, Exchequer, or Magisti-ates' Gases. 
Leach's Crown Law. 
Lord Raymond's reports. 
Manle and Selwyn's reports. 
M^Clel. and Younge's reports 
Meeson and Welsby's reports (Exchequer.) 
Modern reports. 

Moody and Malklns reports (Nisi Frius.) 
Moody and Robinson's reports (Nisi Frius.) 
New Magistrates' Cases. 
New Sessions Gases, by Carrow, Hammerton, 

and Allen. 
Faley on Conrictions 
Queen's Bench reports, by Adolphus and 

Ellis (New Series.) 
Saunders's reports. 
Shower's reports. 
Strange's reports. 
Taunton's reports. 
Term reports, Dumford and East. 



HLfit practice 



OF 



MAGISTRATES' COURTS. 



CHAPTER L 



THE VARIOUS KINDS OF MAGISTRATES' COURTS— PETTY 
AND SPECIAL SESSIONS— QUARTER S£SSIONS->CL£RE 
TO THE JUSTICES. 

When we reflect upon the facts, that over many hun- 
dreds of classes of cases the justices of this country 
have exclusive jurisdiction ; that with respect to every 
indictable offence they have powers of preliminary 
investigation ; and that they deal summarily with up- 
wards of eighty thousand cases every year, the impor- 
tance of clearly ascertaining the practice and modes of 
proceeding adopted by them in the various courts in 
which they preside is too obvious to need being enforced. 

Notwithstanding, however, the vast scope of the au^* 
thority of the magistracy and the great variety of the 
duties they have to fulfil, the practical proceedings to 
be adopted with the view to working out their functions 
are comparatively simple and easy. 

With the office and personal duties of magistrates 
it is not the purpose of this work to deal, it being the 
design of the following pages to treat of the practice 
of the magistrates' courts as we find these courts 
established, rather than to inquire into the functions of 
the authorities who preside in them. 

Courts, then, in which the justices of the peace sit 

[m. c] . B 
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to administer the law are established throughout the 
country, and may be arranged into three classes : first, 
courts of petty sessions ; second, courts of special ses- 
sions ; and third, courts of quarter or general sessions. 

Courts of Petty Sessions.] — Courts of petty sessions 
are those local assemblages of justices which are periodi- 
cally held for the transaction of the business arising 
within a certain locality. For the convenience of all 
parties the various counties have long been parcelled 
into petty-sessional divisions ; for although the jurisdic- 
tion of every justice is co-extensive with the limits of the 
county or riding for which he is appointed, and so (un- 
less excluded jurisdiction by the terms of some statute) 
he may act in every part of it, it has been found con- 
venient in practice to parcel out each county into 
districts, and to confine the administration of the law 
arising within such districts respectively to those jus- 
tices alone who are resident within their limits. Many 
acts of Parliament have expressly enacted that only the 
justices resident within a particular division shall have 
jurisdiction; but even ^where this is not so, it is 
usual in practice for the justices residing in each divi- 
sion to confine themselves to the business of such 
division only. The statutes in force regulating the 
constitution and mode of forming petty sessions, are 
the ja Geo. 4, c. 43 ; 6 Wm. 4, c. 12 ; 12 Vict. c. 18 ; and 
the 5 h6 Wm. 4, c. 76, s. 100. 

Time and place of Meeting,"] — The time and place 
of meeting are entirely in the discretion of the justices 
of the division themselves. The place is usually 
the town-hall of the town, if the division comprise a 
municipal borough, or some well-known building in 
the division in other cases ; and the time is generally 
fixed at some certain and convenient hour of the day, 
so ns to enable parties to assemble from a distance. 
These meetings are regulated by the usual quantity of 
business to be transacted ; in some divisions taking 
place every day in the week, in others less frequently. 
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It may here be observed, that notwithstanding it is 
desirable and usaal for justices to act where thej can 
conveniently do so in concert with each other at petty 
sessions, it is quite competent for any individual justice 
(except where specially provided against) to act alone 
and at any place within his jurisdiction, even at his own 
private residence ; and cases of emergency will some- 
times arise when it will be convenient and proper for 
him to do so. 

Special Se8sions,2 — Special sessions, or special petty 
sessions as they are sometimes called, are those special 
meetings of the justices of a division held in pursuance 
of some particular act of Parliament for the transaction 
of some peculiar business, such as for licensing ale- 
houses and other establishments, hearing appeals, &c. ; 
and in respect of these sessions it is necessary (except 
where it is expressly dispensed with by statute) that a 
notice should be duly given to each justice in the divi- 
sion, of the time and place of the sessions and of the par- 
ticular business to be transacted. The number of the 
sessions, the notices to be given, and occasionally the 
exact time of holding them, are usually provided for by 
the act of Parliament directing such sessions to be held. 

The Justices' Clerk."] — ^No description of these courts 
would be complete without alluding to the clerk to the 
justices— occasionally called the clerk of petty sessions. 
This person is appointed by the justices of each division 
and holds his office during pleasure : (Ex parte Sandys, 
4 B. & Ad. 863.) As regards the county justices, there 
is no express statutable authority directing his appoint- 
ment, though sach a functional^ is frequLuy i^f^d 
to in acts of Parliament, and the Legislature has pro- 
vided for his remuneration, and has in many cases 
directed certain duties to be performed by him. The 
duties, however, of justices are so varied, and in con- 
nexion with them there is so much of a professional 
and formal description, that no bench could possibly 
act for a single day without the assistance of such an 

B 2 
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officer. Under the Municipal Corporations Act (5 4b 6 
Wm. 4, c. 76, s. 102), the justices of every borough, 
under l^at act to which a separate eommission of the 
peace is granted, are required to appoint a £t person to 
be clerk to such justices. The derks to the metro- 
politan police Gonrts are appointed hj the Secretary of 
State. 

To this functionary appertains the duty of seeing 
that the entire machinery of the court of petty or 
special sessions is kept in due working order. To him 
bolii the justices and the suitors naturally look for the 
perfecting of all arrangements necessary for the due 
conduct of business. To him wiH the justices naturally 
look for advice upon all points involving either dif- 
ficulties of law or practice ; and to him also will the 
suitors apply in most of those instances where the pro- 
ceedings are merely of a formal or routine description. 
To enter more particularly into the character of his 
duties is here unnecessary. Such of them as require 
furdier explanation will be elucidated as they arise 
incidentally hereafter. 

' Courts of Quarter Sessums.y-^Conrta of quarter 
sessions are those courts held in every county four times 
in each year for the trial of certain classes of criminal 
offences, for the hearing of appeals, &c., and for the 
regulation of such county matters as are entrusted to 
the superintendence of the justices at large. These 
courts have a very extensive criminal and civil juris- 
diction; by hx the greater portion of indictable offences 
being triable in them. They are held at certain well* 
known places, and their periods of being held are fixed 
by the 1 Wm. 4, c. 70, s. 30, which enacts that they shall 
take place respectively in the first week after the Uth 
October, the first week after the 28th December, the 
first week after the 31st March, and the first week 
after the 24th June, except when the spring asedaEes 
would interfere with the sessions, in which case the 
sessions are to be appointed to be held on some day 
not earlier than the 7th March nor later than ^e 22nd 
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of April (4 & 5 Wm. 4, c. 47). In boroagbs, under the 
Manicipal Corporations Act (5 & 6 Wm.4, c. 76, s. 105), 
in which there is a grant of quarter sessions, such 
sessions are directed to be holden before the Recorder 
once in every quarter of a year, or at such other and 
more frequent times as he may think fit, or as the 
Qaeen shall direct. Although such sessions are 
directed to be held at the times mentioned, and must 
be so held, there is nothing to prevent their being ad- 
journed from time to time and from place to place, as 
the justices in their discretion, having reference to the 
business of the county, may think desirable. And it 
may be observed that such adjournments, or interme- 
diate sessions, are often adopted in large and populous 
counties. 

General sessions are holden before the general body 
of the justices, under the authority which they derive 
from their commission, and may be holden as often as 
the justices deem necessary. Except, however, in the 
county of Middlesex (where they are still held under 
the express authority of the 7 & 8 Vict, c 71), they 
have fallen into complete disuse, the quarter sessions 
with their occasional adjournments being found to be 
more convenient and quite equal to all the requirements 
of the counties. 

It may here be observed that the term " magistrate^* 
is often applied to a justice of the peace. In such case 
it has no distinguishing meaning, though* it is more 
frequently used as descriptive of those justices who 
exercise their authority under charter, as in cities and 
boroughs. When, however, the term is used in the fol- 
lowing pages, it will be understood as applying gene- 
rally to justices of the peace. 



B 3 



i 



PATTY SESSIONS. 



CHAPTER n. 



PROCEEDINGS IN THE COURTS OP PETTY SESSIONS. 



SUHMASr CONVICTIONS AND ORDERS. 

The practice in the Courts of Petty Sessions will be 
best described by treating, in their order <^ succes- 
sion, the various steps necessary to be taken to 
perfect a charge to be dealt with upon summary 
conviction ; and in dealing with the subject in this way, 
it will be convenient to consider convictions and ordero 
88 identical in their natures, distinguishing the practice 
in respect of each in such cases only as their slightly 
varied natures may at times require. It may here be 
observed, that although the Legislature has in many 
instances directed that the decision of justices is to be 
recorded in the form of an order, and although a dif- 
ferent role of interpretation applies to orders than to 
convictions, the principle which dictates the adoption 
of the one kind of record rather than the other, is not 
very intelligible. It has, indeed, been said, that the 
practical distinction consists in this — ^that a canvicium 
is the record of an affirmative adjudication upon an m- 
format^on for an offence or act punishable either by a 
penalty or imprisonment ; and that an order is a record 
of a like adjudication upon a complaint for nonpayment 
of a sum of money, or for the doing of some other thing. 
The distinction, however, in principle is very imma- 
terial, since every act of Parliament which is to be en- 
forced by either the one^or the other of these judgments 
directs which of the two is to be used ; and the practice 
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to (^tain either the one or the other is for the most 
part the same. 

*7%e ch(nce of remedifJ}-^A9saaixng that an otfenee 
has been committed, in respect of which justices have 
jurisdiction, it may be prudent to consider whether or 
not they haye ea9c/aMt«e jurisdiction, since it may occur 
that the party aggrieved has an option of remedies, and 
is not bound to seek for redress at the hands of the 
magistrates, or even that, should he go before them, 
he has a choice of proceedings. Thns, in the case of 
an assault and battery, the injured party may bring his 
action to recover damages, or he may indict his assaUant, 
or he may choose to proceed summarily against him 
before justices at petty sessions ; or should the assault 
be attended with threats of future violence, he may pre- 
sent articles of the peace. The various considerations 
which will determine the preference of any one of these 
proceedings need not here be discussed ; suffice it to 
say, that in such a case, and many others, a choice 
actually exists, and that in the particular case of an 
assault, where the complainant merely desires the jus- 
tices to bind over the defendant, they have no functions 
to deal summarily with the assault itself, it being the 
complainant's right to select his own remedy, and if he 
desire to prefer only articles of the peace, the jurisdic- 
tion, in such case, of the justices being limited to that 
proceeding: (Reg. v. Z>0fty, 20 L. J. 189, M. C.) 

Brfore whoiHy tohenj and where eomphint to be made,] 
— Supposing the nature of the grievance to be such that 
the only remedy is by summary conviction, or that this 
mode is deemed preferable to any other, it will.be of 
importance, before initiating any proceedings, to con- 
nder before whom, within what time, or in what locality 
the complaint or information should be laid. In most 
cases, the act of Fs&rliament which confers the summary 
jurisdiction, points out the restrictions as to person, time 
and locality ; but if no such limits are defined, the in- 
formation may be laid before any justice acting in and 
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for the county in which the parties may be living, or 
the offence committed, so that it be laid within sii^ 
calendar months from the time when the matter of such 
information (or complaint) arose: (11 & 12 Vict. c. 43, 
s. 11.) 

Many modern acts of Parliament have directed that 
the summary proceedings, in given cases, shall take 
place in the petty-sessional division in which the subject- 
matter of the information or complaint has arisen, or in 
which one of the parties resides ; thus, under the Bas- 
tardy Act (7 & 8 Vict. c. 101), the application for a 
summons against the putative father is to be made to a 
justice acting for the petty-sessional division in which 
the woman resides ; and also under the various licensing 
acts, and the Highway Act, justices of certain divisions 
alone have jurisdiction. So, too, the limitations with 
regard to time within which these proceedings are to be 
adopted or finally terminated, are frequently provided 
for by the several acts of Parliament applicable to them ; 
but by the 11 & 12 Vict. c. 43, s. 11, it is enacted, 
<< That in all cases where no time is already or shall 
hereafter be specially limited for making any such com- 
plaint or laying any such information in the act or acts 
of Parliament relating to each particular case, such 
complaint shall be made, and such information shall be 
laid, within six calendar months from the time when the 
matter of such complaint or information respectively 
arose.*' As, however, no complaint should be made or 
information laid without a careful perusal of the statute 
upon the subject, and as the question of jurisdiction is 
one to which the justices will, for their own security, 
themselves attend, little more need be added in this 
place. 

PracHce under the 11^ 12 Vict, c. 43 — Exceptions,'] 
— ^The practice at petty sessions upon summary pro- 
ceedings is now chiefly regulated by the 11 & 12 Vict* 
c. 43, entitled, ^' An Act to facilitate the performance 
of the duties of Justices of the Peace out of Sessions 
within England and Wales with respect to Summary 
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GonTicitions and. Orders." This statute, however, hj 
section 35, is declared not to be applicable — 

1. To any warrant or order for the removal of anj 

poor person chargeable to any parish, kc 

2. Nor to any complaints or orders with respect to 

lunatics or their expenses, &c. 

3. Nor to any information^ &c, under or by virtue 

of the statutes relating to the excise, customs^ 
stamps, taxes, or post-office. 

4. Nor to any comj^nts, warrants, or orders in has* 

tardy, except as relates to the backing of war- 
rants for compelling the appearaace of the 
putadve father, or warrsoits of distress, or the 
levfiog of sums ordered to be paid, or to the 
imprisonment of the defendant for nonpayment 
of the same. 
6, Nor to any proceedings under the acts regulating 
or relating to the labour of children and young 
persons in mills and factories. 
From these exceptions it will be seen that a very 
numerous body of offences is excluded, amongst which 
may be named those under the acts rehiting to bastardy 
(in respect of which, by the 8 Vict. c. 10, a complete 
body of forms is supplied), beerhouses, customs askd ex- 
cise generally, factories, game, hawkers and pedlars, 
lunatics, poor, postmasters, post-office, smuggling, wreck^ 
and salvage. Whenever, therefore, an information is 
to be laid in respect of an offimce under any one of these 
acts, the proceedings under the 11 & 12 Vict c. 48 will 
be no guide, and the practice will be that which is pro- 
vided for by the particular acts themselves, or by the 
old roles of practice as they obtained before the fore« 
going statute of Victoria. With respect, however, to 
the statutes relating to the excise (and so it should 
seem with respect to the other excepted heads) it has 
been held that the exception in sect. 35, does not apply 
where the particular information or complaint proceeda 
upon a section not relating to the revenue of excise, 
ftis., although there are other sections in the statute 
which do relate to the revenue of excise, &c.; and that 
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a conviction therefore under sect. 8 of 4 & o Wm. 4, 
c. 85, for signing a false certificate for the purpose of 
obtaining a license for the sale of beer, drawn up 
according to the form provided in schedule (I. 1) of 

11 & 12 Vict. c. 43 is valid : (Reg. v. Bakewell, 26 

L. J. 150, M. C.) 

The practice, therefore, with reference to matters con- 
tained in acts passed prior to the foregoing statute is 
henceforth to be regulated bj such act ; statutes subse- 
quently passed, also, where no special directions are given 
as to proceedings, will be governed in this particular by 
the same enactment. Care, however, must be taken to 
ascertain whether or not such subsequent enactment 
does contain any special directions ; since, notwithstand- 
ing the ample code of practice contained in the statute 
to which reference has been made, it has occurred that, 
with a singular inattention to this fact, other statutes 
have become law containing very unnecessarily nume- 
rous clauses, merely to effect the object of the before- 
mentioned enactment. 

The information,^ — ^It being determined to proceed, 
for any given offence by way of summary conviction 
the first step to be taken is that of laying an information 
or making a complaint. Upon this subject the 1st sec- 
tion of the 1 1 & 12 Vict. c. 43, enacts : — 

That in all ca^s where an information shall be laid before one or 
more of Her Majesty's justices of the peace for any county, riding, 
division, city, borongh, or place within England and Wales, that any 
person has committed or is suspected to have committed any offinice or 
act within the jurisdiction of such justice or justices, for which he is 
liable by law upon a summary conviction for the same before a justice 
or justices of the peace to be imprisoned or fined, or otherwise punished, 
and also in all cases where a complaint shall be made to any tach 
justice or justices upon which he or they have or may have authority 
by law to make any order for the payment of money or otherwise; then 
and in every such case it shall be lawful for such justice or justices of 
the peace to issue his or their summons, directed to such person, stating 
shortly the matter of such information or complaint, and requiring him 
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to appear at a certain time and place before the same jostice or jnaticesi 
or before snch other jostice or justices of the same coanty, riding, divi- 
sion, liberty, city, borough, or place, as shall then be theie, to answer 
to the said information or complaint, and to be further dealt with 
according to law. 

In order, therefore, to initiate proceedings, an infor- 
mation should he made in the case of a proceeding with 
a view to a summary conviction, or a complaint in the 
event of an order heiug desired. To this end, applica- 
tion should he made to a justice for a summons or 
warrant, according to circumstances. 

When to he upon oath — or in writing — by whom it 
may he laid,"] — Unless the particular statute requires 
it, the information or complaint need not he in writing, 
nor upon oath, and may he made hy the complainant or 
informant in person, or hy his attorney or any other 
person hy his authority. Upon this suhject, section 10 
of the J 1 & 12 Vict. c. 43, enacts : — 

That every such complaint upon which a justice or justices of the 
peace is or are or shall be authorized by law to make an order, and that 
every information for any offence or act punishable upon summary con- 
viction, unless some particular act of Parliament shall other wise require, 
may respectively be made or laid without any oath or afiSrmation being 
made of the truth thereof, except in cases of informations where the 
justice or justice^ receiving the same shall thereupon issue his or their 
warrant in the first instance to apprehend the defendant as aforesaid ; 
and in every such case where the jostice or justices shall issue his or 
their warrant in the first instance, the matter of such information shall 
be substantiated by the oath or aflBrmation of the informant, or by some 
witness or witnesses on his beha]f, before any such warrant shall be 
issued; and every such complaint shull be for one matter of complaint 
only, and not for two or more matters of complaint ; and every such in- 
formation shall be for one offence only, and not for two or more offences; 
and every such complaint or information may be made or laid by the 
complainant or informant in person, or by his counsel or attorney, or 
other person authorized in that behalf. 

Although the information or complaint need not he 
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in writing (unless expressly required to be so by the 
particular act of Parliament), it will be convenient that 
it should be so in all cases out of the common run ; in 
any of which cases the form given at the end of this 
chapter may be adopted. 

The 10th section, as we have before seen, not only 
dispenses with any oath or affirmation in support of a 
complaint or information, bat directs that it may be 
laid or made by the complainant or informant in person, 
or by his counsel or attorney, or other person author- 
ized in that behalf. This must be taken, however, asi 
applicable to those cases only where the particular 
party to lay the information or make the complaint is 
not pointed out by the particular statute ; for in cases 
in which he is so pointed out, he only, can do the act. 
Formerly, where, under certain statutes, portions of 
the fines or penalties were to be awarded to the in- 
formant, it became of importance to see that the 
information was not laid at the instance of one whose 
testimony was necessary to support the case; since, as 
his interest would have excluded his evidence, the 
information would thereby have stood greatly in peril 
of falling to the ground. Now, however, as all objec* 
tions on the ground of interest in the informant are at 
an end (14 & 15 Vict. c. 99, s. 2), it is immaterial who 
lays the information, unless, as was before observed, 
some particular person is indicated by the statute. 

Amendment 0/."] — Where the information (if in writ- 
ing) is laid in respect of some offence governed by the 
practice under the 1 1 & 12 Vict. o. 43, its technical 
accuracy is not a matter of very much importance, 
since by sections 1 and 9 of that statute no objections 
are to be allowed to any information, complaint, or sum- 
mons for any alleged defect in substance or form, or 
for any variance between such information, complaint, 
or summons and the evidence adduced; but if such 
variation is calculated to deceive or mislead, the hear- 
ing may be adjourned. In such a case, therefore, an 
informality or defect in the information or complaint is 
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cf Httle importance; but in those nnroerous cases which 
are not governed by the practice under the before-men- 
tioned act these defects may be of serious consequence, 
and a variance between the information, complaint, or 
sammons and the evidence adduced may result in the 
dismissal of the complaint, &c., and the immediate dis- 
chai^e (if in custody) of the offending party. Such 
being the case, it wiU be useful to consider shortly 
what are the technical requisites of a complaint or 
information in cases not goverAed by the above statute, 
and then to show shortly in what particulars that 
statute effects an alteration. 

FIRST. 

OP INFORMATIONS AND COMPLAINTS THAT ARE NOT 
WITHIN THE OPERATION OF THE 11 & 12 ViCT. 
C. 43. 

Statement of T%me,'\ — The information (and herein 
also we include complaints) should state the day and 
year on and in which it is exhibited or laid, to the end 
that it may appear both that it was exhibited subse- 
quently to the commission of the offence and within 
the time limited by the statute : {Rex v. Kent, 2 Ld. 
Baym. 1546; Jtex v. Fuller^ id. 510 ; Rex v. Picton, 
2 East, 196 ; Rex v. Chandler, 14 East, 272.) But 
thongh the time must thus be stated with certainty, it 
need not be stated with strict accuracy, and it will be 
sufficient if it appear from the evidence that in fact the 
information has been exhibited in due time, and the 
time stated is within that limited by law. 

Name and style of Justice.'] — So, too, the informa- 
tion must give the name and style of the justice before 
whom it is taken, that it may appear he is one having 
authority in the district and over the subject-matter of 
the complaint : {Rex v. Johnson, 1 Str. 261 ; Kite and 
Lane's case, 1 B. & C. 101 ; Re Peerless, 1 Q. B. 143.) 
Stating the justice to be one "^br the county," instead 
of ** in and /or," is bad : {Reg. v. Stockton, 2 New Sess. 

[m. c] c 



14 PETTY SESSIONS. 

Gas. 16 ; 14 L. J. 128, M. C.) And where the statute 
givesjarisdiction to the ftex^ justice, he should be so de- 
scribed, as none other has jurisdiction (Sander^s case, I 
Saund. 263 ; Dalt. c. 6) ; but if the statute mention only 
in or near the place, it is merely directory and they need 
not be so described : (2 Keb. 659.) But where the act 
gives jurisdiction to certain justices only as *' to the 
justices acting at a petty-sessional division of the county 
where the applicant resides," as in the 7 & 8 Vict. c. 101, 
s. 2, or '* to the justices acting at a petty sessions for the 
highways in which the highway is situated" 6 & 6 
Wm. 4, c. 50, ss. 94, 95), it must appear that at the 
time of the exhibiting of the information the justices 
came within the statutable description : (Reg. v. Martin, 
2 Q. B. 1037 ; Beg. v. Morice, 1 New Sess. Cas. 585 ; 
2 D. & L. 952 ; Reg. v. The Justices of Bertfordshire, 

1 New Mag. Cas. 256 ; 6 Q. B. 753.) 

Names of Informant and Defendant.'] — It should 
also contain the name of the informant {Rex v. Stone, 

2 Ld. Raym. 1545) and also that of the defendant, the 
full name being accurately given. Styling a number of 
defendants as *' Messrs. Harrison and Company*^ was 
held bad ; Lord Kenyon saying, *' It is impossible that 
a conviction of such an one and company can be sup- 
ported :" {Rex V. Harrison, 8 T. R. 508.) No addition 
however need be given to the name of the defendant, 
and by the General Turnpike Act (3 Geo. 4, c. 126, 
s. 132), and the General Highway Act (5 & 6 Wm. 4, 
c. 50, s. 78), certain parties may be proceeded against 
summarily, without stating their names, if they refuse to 
disclose them ; but in such a case it would be desirable 
to state their description. 

When to he stated as taken upon Oath."] — ^If the 
statute require the information to be exhibited on oath, 
it should appear to have been so taken : {Ex parte 
Aldridge, 2 B. & C. 600 ; Reg. v. Scotton, 5 Q. B. 
493 ; 13 L. J. 58, M. C.) 
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Time and place of the commission of the Offence,'] — 
The time of the commission of the offence should be 
stated, that it may appear that the information was laid 
in dae time, and also as a protection for the defendant 
against another charge in respect of the same matter ; 
the exact day however is immaterial, if the time be 
within the statatable limits : (Rex v. Crop, 7 East, 389; 
R. y. Huggins, 3 C. & P. 602 ; i?. v. Simpson, 10 
Mod. 248.) So also t\ie place — namely, the parish and 
county where the offence was committed — should be 
stated, in order that the jurisdiction of the justices over 
it may clearly appear : {Rex v. Hazelly 13 East, 139 ; 
Kite and Lane^s case, 1 B. & C. 101.) The statement 
of the name in the margin will not supply the want of 
this statement in the body of the information : {Rex v. 
Austin, 8 Mod. 309; DeybeWs case, 4 B. & Aid. 243, 
247; R. V. Fletcher, 13 L. J. 16, M. C.) But where 
locality has been once named, as " at B. in the county 
of S." it is sufficient afterwards to say " at B. afore- 
said : " {Reg. v. Burnabi/, 2 Ld. Raym. 901.) If, in 
fact, a particular parish, or other locality, however 
limited, be an ingredient in the offence, it must be ac- 
curately stated : {DeybeWs case, 4 B. & Aid. 243, 247; 
Reg. V. Fletcher, 13 L. J. 16, M. C.) ; particularly 
when the penalty, or a part of it, is directed to be given 
to the p5or of the parish. In general, however, it is 
not essential to be strictly accurate as to the statement 
of place, it being sufficient if it be proved that the 
offence was committed within the jurisdiction of the 
justices before whom the information is exhibited. 

Description of the Offence.] — The information should 
give an exact and a legal description of the offence, and 
it should contain the same certainty as an indictment : 
{Ex parte Pain, 5 B. & C. 251 ; /2« Elmy and Sawyer, 
I Ad. & EIL 843; R. v. Marsh, 4 D. & R. 267.) Facts 
must be stated in a direct and positive manner : (Rex v. 
Bradley, 10 Mod. 155; Rex y. Fuller, 1 Ld.Raym. 509; 
Rex V. Pereira, 2 Ad. & Ell. 375) ; and not be in the 
alternative : {Rex v. Middlehurstj 1 Burr. 399; R. v. 

2 
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Motley^ 1 You. & Jer. 22; R. v« Marshall, 1 Mod. c. 
158.) In fact the description of the charge must 
include in express terms everj ingredient required by 
the statute to constitute the offence, nothing being left 
to intendment, inference, or argument: {R, v. Turner, 
4 B. & Aid. 510 ; Rex v. Daman, 1 Chit. Rep. 152 ; 
Rex V. Jti^es, 8 T. R. 536 ; R. v. Trelawny, I T. R. 
222 ; Rex v. Pereira, 2 Ad. & Ell. 375; Charter v. 
Greame and another, 18 L. J. 73, M. C; 13 Q. B. 216.) 
Where the gist of the offence is a guilty hnowledge, 
there must be a direct averment of its existence : {Rex 
y. Llewellyn, 1 Show. 48 ; Rex v. Juhes, 8 T. R. 536 ; 
Rex y. Marsh, 2 B. & C. 717; Chaney y. Payne, 2 
Q. B. 712 ; ^a* parte Hawkins, 2 B. & C. 31.) So the 
information should not state the merely legal result of 
facts, but the facts themselves : {Rex v. Sparling, 1 
Str. 497; Rex v. Daman, 1 Chit. Rep. 147; Reg, v. 
Rowed, 3 Q. B. 180.) And where the words of a sta- 
tute are general, as where they state merely the legal 
effect, it will nevertheless be necessary to specify the 
particular facts constituting the offence : {Rex v. Jervis, 
1 East, 643, n. ; Rex v. NeUd, 6 East, 417; Rex v. 
Ridgway, 5 B. ft Aid. 527; R, v. Daman, 2 B. ft Aid. 
379; Fletcher v. Calthrop, 14 L. J. 16, M. C.) It is 
not however necessary to use the actual words of a 
statute, provided those used are equivalent : {"Stamp v. 
Sweetland, 2 New Sess. Cas. 90; 8 Q. B. 13.) 

Sums and QuantitiesJ^ — ^Where the question turns 
upon particular sums or quantities, they must be par- 
ticularized : {Rex v. Catherall, Str. 900; Rex v. Mar- 
shall, 2 Keb. 594); especially as the justices in many 
cases are empowered to award compensation according 
to the amount of damage {Rex v. Gibbs, 1 Str. 497), 
and the more so as in many cases their jurisdiction de- 
pends upon the amount of damage done : {Charter v. 
Greame, 18 L. J. 73, M. C.) 

Of Exceptions and Provisoes,"] — ^The information, 
when on a penal statute, should show that the defen* 



SUMMARY CONVICTIONS AND 0BDEB8. 17 

dant is not within any of the provisoes contained 
in the clause by which he is sought to be charged: (2 
Hawk. P. C. c- 25, s. 113; R. v. Bell, Fost. C. L. 
430 ; Gill V. Simeon, 7 T. R. 27.) The rule upon 
the subject is very clearly stated by Mr. Faley in his 
work on Convictions. He thus states it — " The rule, 
therefore, and distinction resulting from these, and con« 
firmed by the cases mentioned in the sequel, seem to be 
clear; viz., that all circumstances of exemption and 
modification, whether applying to the offence or to the 
person, that are originally introduced or incorporated 
by reference with the enacting clause, must be dis- 
tinctly enumerated and negatived ; but that such mat- 
ters of excuse as are given by other distinct clauses or 
provisoes need not be specifically set out or negatived :'* 
\Steel V. Smith, 1 B. & Aid. 94) ; and it is immaterial 
whether the exception be in another section or in a 
distinct act of Parliament, if referred to and engrafted 
into the enacting clause : {Rex v. PrcUten, 6 T. B. 559 ; 
Reg. V. Matthews, 10 Mod. 27 ; Rex v. Jarvis, 1 Burr. 
148 ; 1 East, 643 ; Rex v. Theed, 1 Ld. Baym. 1375.) 
This doctrine was most distinctly upheld in the recent 
case of Van Boven ; (16 L. J. 4, M. C.) Where, how- 
ever, the ofience charged is of such a nature that its 
existence depends upon the act complained of being 
done without any legal excuse, as where, under the 
Masters and Servants Act (4 Geo. 4, c. 34), the ser- 
vant is charged with having absented himself, it must 
be alleged that such absence was without leave and 
lawful excuse, notwithstanding no such condition or 
qualification is referred to in the statute: {In re Turner, 
IS L. J. 140, M C.) 

Written Instruments.'] — When a written instrument 
is referred to, it should be stated with perfect accuracy: 
{Rex V. Powell, 2 East, P. C. 976 ; Wright v. Clement, 
3 B. & Aid. 503.) 

Several Offences,"] — A defendant may be proceeded 
against in the same information for several ofiences 

c 3 
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against the same statute : (Rex v. StoaUow^ 8 T. B. 
284.) But they must be distinctly charged : {Newman 
y. Bendysk, 10 A. & E. 11.) 

Becital of a Statute.'] — ^When a statute is referred to, 
care should be taken to recite it correctly ; thus it is 
incorrect to describe a statute as passed in more years 
than one of the sovereign's reign, as " in the second 
and third years of the reign,'' &c., and this notwith- 
standing such statute may in fact be so recited in sub- 
sequent acts of Parliament : {Rex y. Biers, 1 A. & E. 
327 ; Beak v. Beverley, 1 1 M, & W. 846.) The 
proper way to describe such a statute is to say, *' passed 
in the session of Parliament holden in the second and 
third years of the reign," &c. Many modem acts of 
Parliament describe how they are to be cited, as " The 
Nuisances Bemoyal for England Act, 1855 :" (18 & 19 
Victc. 121.) 

As the proviso in the 1 1 & 12 Vict. c. 43, ss. 1, 9, 
enacting (as before mentioned) that no objection shall 
be allowed to any information, &c., for any alleged 
defect in substance or in form, or for any variance be- 
tween the information, &c., and the evidence, &c., 
applies only to informations, &c, within the operation 
of that statute, and therefore has no application to in- 
formations not within that act, and as the justices have 
no power to amend an information defective in any of 
the particulars pointed out, but, upon any objection 
founded upon any such defects would in most cases be 
bound to dismiss the information, the importance of care 
and accuracy cannot be too strongly enforced. 

SECOND. 

OF INFORMATIONS AND COMPLAINTS THAT ARE WITHIN 
THE OPERATION OF THE 11 & 12 ViCT. C. 43. 

Power of Amendment, Inaccuracies, ^c] — It having 
before been shown what informations and complaints 
are and are not within the above statute, and assuming, 
therefore, that a given subject-matter is within the 



SUMMABY CONVICTIONS AKD OBDEBS. 19 

operation of this statnte, it will be seen that a very 
great latitude is permitted in framing these docaments. 
The proviso in the Ist section of the above statute runs 
in these words : 

ProYided also, that no objection shall be taken or allowed to any 
iofonDatioo, oomplaint, or snmmons, for anj alleged defect therein in 
snbetance or in form, or for any Tariance between soch information, 
oomplaint, or sammons, and the evidence adduced on the part of the 
informant or complainant at the hearing of such infonnation or com- 
plaint as hereinafter mentioned ; bat if any anch Tarianoe shall appear 
to the jnstioe or justices present and acting at sach hearing to be snch 
that the party so summoned and appearing has been thereby deceived 
or misled, it shall be lawful for such justice or justices, upon such 
terms as he or they shall think fit, to adjourn the hearing of the case 
to some future day. 

So, too, the 9th section contains a provision rendering 
certain inaccuracies immaterial. It runs as follows : 

That in all cases of informations for any offences or acts punishable 
upon summary conviction, any variance between such information and 
the evidence adduced in support thereof as to the time at which such 
offence or act shall be alleged to have been committed, shall not be 
deemed material if it be proved that such information was in fact laid 
within the time limited by law for laying the same; and any variance 
between^such information and the evidence adduced in support thereof 
as to the parish or township in which the offence or act shall be alleged 
to have been committed shall not be deemed material, provided that 
the offence or act be proved to have been committed within the juris- 
diction of the justice or justices by whom such information shall be 
heard and determined ; and if any such variance or any variance in 
any other respect between such infonnation and the evidence adduced 
in support thereof shall appear to the justice or justices present and 
acting at the hearing to be such that the party charged by such in- 
formation has been thereby deceived or misled, it shall be lawful for 
such justice or justices, upon such terms as he or they shall think fit, 
to adjourn the hearing of the case to some future day, &c. 

Aiders and Abettors.^^The 11 <& 12 Vict. c. 43, 
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introduces a new class of offenders punishable upon 
summary conviction, namely aiders and abettors. At 
common law there could be no accessories in any offence 
below that of felony, all parties being either principals 
or in nowise punishable. But by section 5 of this 
act it is enacted — 

That every person who shall aid, abet, oomuel or proenre the com- 
miKsioD of any offence which is or hereafter shall be punishable on som- 
mary conviction, shall be liable to be proceeded against and convicted 
for the same, either together with the principal ofioider or before or 
after his conviction, and shall be liable, on conviction, to the same for- 
feiture and punishment as such principal offender is or shall be by law 
liable, and may be proceeded against and convicted either in the county, 
riding, division, liberty, city, borongh, or place where such principal 
offender may be convicted, or in that in which such offence of aiding, 
abetting, counselling or procuring may have been committed. 

Time of laying an Information^] — ^The time within 
which the proceedings are to be instituted is generally 
stated in the statute itself, but where no time is limited 
the 11 & 12 Vict. c. 43, has directed that the limit 
shall be six calendar months. The 11th section of 
that statute enacts — 

That in all cases where no time is already or shall hereafter be spe- 
cially limited for making any such complaint or laying any such in- 
formation in the act or acts of Pariiament relating to each particular 
case, such complaint shall be made and such information shall be laid 
within six calendar months from the time when the matter of such 
complunt or information respectively arose. 

Mode of computing Time.'] — It maybe here advis- 
able to state the manner in which time is computed. 
As a general rule, where the proceedings in respect to 
any act done are to be instituted within a limited period 
from the commission of such act, the time is computed 
exclusive of the day of such commission and in- 
clusive of the day of the institution of the proceedings : 
( Williams v. Burgess, 12 A. & E. 635.) If a year be 
mentioned, or any aliquot part of it, the computation is 
by calendar months ; and by the 13 & 14 Vict. c. 21, 
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8. 4, it is enacted, as re^rds months, that the word 
*'^ month " shall mean calendar month, unless words be 
added showing a lunar month is intended. If an act is 
to be done within so many days at least, or so many 
clear days, such days are to be exckisiye of both the 
first and last days : {Zouch v. Empsey, 4 B. & Aid. 
522 ; Reg. y. The Justices of Middlesex, 14 L. J. 139, 
M. C. ; Mitchell y. Foster, 12 A. & £. 472.) See the 
interpretation put upon the words " as soon as possible'' 
in Attwood v. Emery : (26 L. J. 73, C. P.) 

Who may lay Information.'] — We have before seen 
that by section 10 of the 11 & 12 Vict. c. 43, every 
complaint or information within the operation of the 
act may be laid or made by the complainant or in-* 
formant in person, or by his counsel or attorney, or 
other person authorized in that behalf. 

When Complaint or Information to be in writifig.] — 
The complaint or information need not be in writing, 
but in most cases it will be desirable that it should be 
so, and the justices have clearly a right to require its 
being in that form. Where by any statute, however, 
the information is required to be in writing, it should 
still be so framed ; and by section 8 it is expressly 
enacted, with respect to complaints, that in all cases of 
complaints upon which a justice or justices of the peace 
may make an order for the payment of money or other- 
wise, it shall not be necessary that such complaint shall 
be in writing, unless it shall be required to be so by 
some particular act of Parliament upon which such 
complaint shall be framed. 

When to be upon Oath."] — ^The complaint or informa- 
tion need never be substantiated upon oath in the first 
instance unless it is intended to issue a warrant, or some 
particular act of Parliament shall require it. Upon this 
point the 1 0th section of the 11 & 12 Vict. c. 43, 
enacts — 

That eTery such oompUint upon which a jastice or josticee of the 
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peace is or are or shall be authorized by law to make an order, and 
that e^ery information for any offence punishable npon sammary oon- 
▼iction, unless some particular act of Parliament shall otherwise re- 
quire, may respectively be made or laid without any oath or affirmation 
being made of the truth thereof; except in cases of informations, where 
the justice or justices receiving the same shall thereupon issue his or 
their warrant in the first instance to apprehend the defendant as afore* 
sud, and in every such case where the justice or justices shall issue his 
or their warrant in the first instance, the matter of such information 
shall be substantiated by the oath or affirmation of the informant, or 
by some witness or witnesses on his behalf, before any such warrant 
shall be issued. 

Describing the Property of Partners, SfC.'] — The 11 
& 12 Vict. c. 43, contains provisions as to how the pro- 
perty of partners and others may be described, and by 
the 4th section it is enacted that in any information or 
complaint, or the proceedings thereon, in which it shall 
be necessary to state the ownership of any property 
belonging to or in the possession of partners, joint 
tenants^ parceners, or tenants in common, it shall be 
sufficient to name one of such persons, and to state the 
property to belong to the person so named and another 
or others, as the case may be ; and so, when it is neces- 
sary to name such parties. The same section has 
kindred provisions with reference to counties, ridings, 
cities, boroughs, &c., and also as regards goods provided 
for the poor of a parish, or materials for parish or turn- 
pike roads, or the sewers of any district. 

Information to be in respect of one thing only,"] — The 
information or complaint must be in respect of one 
matter only. Upon this head section 10 of the 1 1 & 12 
Vict. c. 43, enacts — 

That eveiy such complaint shall be for one matter of complaint only 
and not for two or more matters of complaint; and every such informa- 
tion shall be for one offence only, and not for two or more offences. 

It may be observed, that notwithstanding the fore- 
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going section limits a complaint or information to one 
matter only, it will not prevent several parties from 
being included if they are jointly concerned in the 
subject-matter of the complaint or information. 

One Justice may receive Complaint, ^c] — Under the 
11 & 12 Vict. c. 43, one justice is competent to receive 
the complaint or information. Section 29 of this statute 
thus enacts upon the subject : — 

That, in all cases of sammarj proceedings before a justice or jostices 
of the peace out of sessions upon any information or complaint as afore- 
siud, it shall be lawfnl for one justice to receive such information or 
complaint and to grant a summons or warrant thereon, and to issue his 
summons or warrant to compel the attendance of any witnesses, and to 
do all other necessary acts and matters preliminary to the hearing, even 
in cases where by the statute in that behalf such information or com- 
plaint must be heard and determmed by two or more justices. 



Matters to which the 11 4* 12 Vict, c. 43, will not 
apply, '\ — ^Before dismissing this subject, it may be well 
to caution the practitioner against relying too confi- 
dently upon the provisions of the 11 & 12 Vict. c. 43 ; 
for although that statute was intended to provide a code 
of practice in all cases not specially excepted in the 36th 
section, the Legislature, with a carelessness highly to 
be deplored, has in many subsequent statutes directed 
a course of procedure in particular instances greatly at 
variance with such code ; amongst which statutes we 
may mention the 11 & 12 Vict. c. 63 (Public Healtli 
Act, 1848), 11 & 12 Vict. c. 123 (Nuisances Act, 1848), 
12 & 13 Vict. c. 92 (Cruelty to Animals Act.) So that 
in every instance where the case is to be dealt with upon 
a summary hearing, it will be proper to refer to the par- 
ticular statute in order to ascertain if there are any 
special provisions governing the practical proceedings. 

Mode of Proceeding. 2 — ^The usual course of proceed- 
ing in laying an information or making a complaint is 
to make application to the clerk of the justices who 
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hears the particulars, and who, if the information or 
complaint is required to be reduced to writing, prepares 
it accordingly. In very special circumstances, however, 
where the information or complaint is of a technical 
character, as under the Excise or Customs Acts ; or 
where it is very desirable to avoid the least delay, it is 
usual to take the information or complaint to the 
clerk already prepared. The following forms may be 
adopted : — 



U. ) 



INFORMATION ON OATH. 

The information and complaint of A. B., of the parish of C, 
to wU. ) in the coantj of D., yeoman, taken and made upon oath 
hefore me the undersigned E. F., Esquire, one of Her Majesty's justices 
of the peace acting in and for the said county of D., this daj 

of , A.D. , who saith, that on the day of , 

A.D. , at the parish of G. in the county aforesaid, G. H., of the 
parish of G. in the said county, labourer, did unlawfully (here state the 
offence committed^ so at to come toithin the terms of the statute or 
statutes under tokich the information is laid)j contrary to the statute 
(or statutes) in that case made and provided; and thereupon the said 
A. B. prayeth that the said G. H. may be summoned to answer the 
said charge according to law (or in case of a warrant being issued in 
the jvrsi instaiHsej that the said G. H. may be apprehended for the said 
o£fence and dealt with according to law.) 

(Informanfs signature.') 

Taken (or taken and sworn) before me, the 
day and year first above written, 

(Justice's signature,) 

INFORMATION WITHOUT OATH. 

V Be it remembered, that on this day of , a.D. 

to wit, 3 , A. B. of the parish of C, in the county of D., yeoman, 

Cometh before me the undersigned E. F., Esqaire, one of Her Majesty'6 
justices of the peace acting in and for the said county of D., and com- 
plaineth agidnst G. H., of the parish of G. in the said county, labourer, 
for that he the said G. H., on the day of , a.d. , at 

the parish of G. in the said county, did unlawfully (here state the offence 
committedf so as to he within the terms of the statute or statvJtes under 
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which the information is Zoui)), contrary to the statute (or statutes) 
in that case made and provided; and thereupon the said A. B. prayeth 
that the said G. H. may be summoned to answer the said complaint. 

(Informant's sigwUure,) 
Exhibited before me, the day and 
year first above written, 

(Justice's signature.) 

INFORMATION AT THB SUIT OF AN INFOEIMER WHERE HE IS 
ENTITLED TO A PORTION OF THE PENALTY. 

— > Be it remembered, that on the day of , a.d. 

to toit. J , at , in the county of , A. B., of , in 

the county aforesaid, labourer, who, as well for our Sovereign Lady the 
Queen (or for the poor of the parish of , in the said county, or as 

the statute may direct) as for himself, doth prosecute in this behalf per- 
sonally, Cometh before me the undersigned, one of Her Majesty's jastices 
of the peace acting in and for the said county, and, as well for our said 
Lady the Qoeen (or for the poor of the said parish, or as the case may 
be) as for himself, informeth me that G. D., late of the parish of , 

in the county aforesaid, labourer, within the space of six calendar months 
(or whatever time is limited by statute) now last past, to wit, on 
the day of in the year aforesaid, at the parish of , in 

the county aforesaid (here state the facts and circumstances constitiUing 
the offence, as defined by the sttUute or statutes creating it), contrary to 
the form of the statute (or statutes) in such case made and provided, 
whereby and by force of the statute (or statutes) in such case made 
and provided, the said G. D. hath forfeited for his said offence the sum 
of . Wherefore the said A. B., who sueth as aforesaid, 

prayeth the consideration of me the said justice in the premises, and 
that the said C. D. may be convicted of the offence aforesaid; and that 
one moiety of the said forfeiture may be adjudged to our said Lady the 
Queen (as the case may be) and the other moiety thereof to the said 
A. B., according to the form of the statute (or statutes) in such case 
made and provided ; and that the said G. D. may be summoned to appear 
before me, and answer the premises and bis defence thereto. 

(Informant's signature.) 
Ezhibitod, &c. 

(Justice's signature,) 

[m. C.] D 
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CHAPTER III. 

THE MODE OF COMPELLING THE ATTENDANCE OF 
PARTIES— THE SUMMONS—WARRANT— SUBPCENA TO 
WITNESSES. 

The Process to compelAppearance — Summons — War- 
rant,'] — ^The first step to be taken, upon its being deter- 
mined to proceed by way of summary conviction, is to 
obtain process for the appearance of the defendant. 
This process is of two kinds, namely, a summons and a 
warrant; and when the one or the other is to issue 
will depend much upon circumstances. In many sta- 
tutes the process is pointed out ; but where this is not 
so, the proceedings will be regulated by the 11 & 12 
Vict. c. 43, which, by section 1, enacts, that in the 
cases in which a justice has jurisdiction, it shall be 
lawful for him or them 

To issue hia or their snmmons directed to such person, stating shortly 
the matter of such information or complaint, and requiring him to ap- 
pear at a certain time and place before the same justice or justices, or 
before such other justice or justices of the same county, riding, diyisioo, 
liberty, city, borough, or place as shall then be there, to answer to the 
said information or complaint, and to be further dealt with according to 
law. 

The Warrant] — Such is the provision with refer- 
ence to the issuing in the first instance of a summons. 
But it may be lawful and advisable to issue a warrant 
in preference to a summons ; and. In such case, the 
same statute, by section 2, enacts 

That upon such information bang lud as aforesaid for any offence 
punishable on con?iction, the justice or justices before whom such infor- 
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mation shall have been laid, may, if he or thej shall think fit, upon oath 
or affirmation being made before him or them, substantiatiog the matter 
of such information to his or their satisfaction, instead of issuing snch 
summons as aforesaid, issne, in the first instance, his or their warrant 
fin: apprehending the person against whom such information shall have 
been so laid, and bringing him before the same justice or jnstioes, or be- 
fore some other jostice or justices of the peace in and for the same conntj, 
riding, division, liberty, citj, borough, or place, to answer to the said 
information, and to be further dealt with according to law. 

Which process to be used in cases not within the 
11^12 Vict, e. 43.] — As respects which of these two 
processes is to be used, regard must be had to whether 
or not the proceedings be governed by the 1 1 & 12 
Vict. c. 43. If they are not, the law may be taken to 
be this : In all cases where justices are not expressly 
authorized to issue a warrant in the first instance, and 
where the offence does not involve a breach of the 
peace, the proper course is to issue a summons ; and, 
indeed, where the offence is not deposed to upon oath, 
a summons is the onlt/ process. In many cases in 
which a justice is called upon to act, the statute ex- 
pressly gives him a power to issue his warrant in the 
first instance ; but even in such cases (unless the direc- 
tion be imperative) it will be a matter of discretion 
with him whether or not he will in the first instance 
issue his summons merely. If, however, the statute is 
altogether silent upon the subject, a summons should 
be the only process in the first instance, and a warrant, 
even in those cases in which it may lawfully issue, 
should always be founded upon a deposition upon oath. 

Which Process to be tised in Cases within the 11^12 
Vict c. 43.] — ^The powers of justices, however, in 
cases within the 11 & 12 Vict. c. 43, are more exten- 
sive, for by that statute (sect. 2) a justice may issue 
his warrant in the first instance, upon an information 
being laid for any offence punishable upon summary 
conviction ; but in that case also, the matter of such 
information must be substantiated upon oath to his 
satisfaction. 

D 2 



28 PETTY SESSIONS. 

Application for a Summons.^ — If; therefore, the case 
IS one in which it is not thought necessary to issae a 
warrant in the first instance, or in which a warrant 
cannot he so issued, the first step will be to applj to a 
justice for a summons. It may or may not be neces- 
sary to lay a written information ; if the statute does 
not require it, it is seldom required by the magistrate, 
and in no case, if a summons only is to issue, is the 
information required to be substantiated upon oath, or 
unless required by some particular act of Parliament. 

Form of Summons.'] — Upon hearing a statement of 
facts, the justice will, if a prima facie case be stated, 
direct his summons to issue. If the case be within the 
11 & 12 Vict. c. 43, very explicit directions are given 
as to this process. If, however, it be not within that 
statute, then the following directions should be care- 
fully observed. In the latter case, two forms of sum- 
monses have been in use ; one directed to the defendant 
himself, and the other, by way of precept, to the con- 
stable ; but in either form (and they may be used indif- 
ferently), it should name a day and time for the defen- 
dant's appearance, and this at a convenient period after 
the service : (R. v. Mallinson, 2 Burr. 679 ; 1 Stra. 
261); care being taken, that if the statute has any 
special provisions as to the time of service, they be 
strictly complied with. The summons should also 
name the place at which the defendant is to appear 
(R, v. Simpson, 1 Stra. 46), and should not bear date 
on a day earlier than the date of the information: 
{R, V. Kent, 2 Ld. Raym. 1546.) It should set forth 
shortly the nature of the offence, and should be signed 
by the justice by whom it is granted. Where the sta- 
tute authorizes a justice to summon a party before 
him without adding "or any other justice," only such 
justice has authority to hear the case; and it will, 
therefore, be important that the summons should be 
issued by the same justice as the one who will hear the 
case: (Jones v. Gurdon, 2 Q. B. 600; 11 L. J. 45, 
M. C; Reff. v. Griffin, 15 L. J. 120, M. C.) 
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For all cases within the 1 1 & 12 Vict. c. 43, a form 
of summons is given, and inasmuch as this contains all 
the requisites for cases, whether within this statute or 
not, it is advisable it should be universally adopted. 
The form is as follows :— 

SUMMONS TO TGOS DBFBNDANT UPON AN INVOXMATXOir OB 

COMPLAINT. 



i 



To A. B. of , (labourer,^ 

to wiL S Whereas information hath this day been laid (or complaint 
hath this day been made) before the undersigned (one) of Her Majesty's 
justices of the peace in and for the said (cofm^)of ; for that you 

(here state shortly the matter qfihe information or complaint) : These 
are, therefore, to command you in Her Majesty's name to be and appear 
on at o'clock in the forenoon at , before such justices of 

the peace for the said county as may then be there, to answer to the 
said information (or complaint), and to be further dealt with according 
to law. 

Given under my hand and seal this day of in the 

year of our I.iord, at in the (county) aforesaid. 

J. S. [l. 8.] 

' The information, when reduced to writing, should 
always be carefully read over in the presence of the 
defendant* 

Service of the Summons.^ — ^In cases not within the 
11 & 12 Vict. c. 43, the service of the summons should 
be personal, unless especially dispensed with : {R. v. 
Hall, 6 D. & R. 14 ; R. v. Simpson, 12 Mod. 345 ; 
Idason V. Barkery 1 Car. & Kir. 307, 100 n.) 

In cases, however, which are within this statute, the 
mode of service is pointed out by section 1, which 
enacts — 

That every such summons shall be served by a constable or other 
peace officer or other person to whom the same shall be delivered, upon 
the person to whom it is so directed, by delivering the same to the 
party personally, or by leaving the same with soihe person for him at his 
last or most usual place of abode. 

The summons being thus obtained, the party com- 

D 3 
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plaining will h&ve nothing further to do with reference 
to it, except that he should give all necessary direc- 
tions to the constable in order to its being duly served 
upon the defendant ; of the sufficiency of which service 
we shall have occasion to speak in the next chapter. 

When a Summons not required,"] — ^Where a justice 
is authorized to grant orders ex parte, such as orders of 
removal, no summons issues to the parties to be affected, 
the order being made in their absence and a power of 
appeal being given if they desire to contest the validity 
of the order: (See the proviso in section 1.) 

When a Warrant may issue — Practice as to,"] — ^If the 
case is one in which a warrant can issue in the first 
instance, and the justice is satisfied that a warrant may 
properly issue, then it will be necessary that there 
should be a deposition upon oath. The powers of 
justices to issue a warrant in the first instance in cases 
not within the 1 1 & 1 2 Vict. c. 43, have before been 
observed upon (ante, page 27), and where the case is 
within this statute their powers have also been referred 
to: (ante, page 26.) The power thus possessed by the 
justice to issue a warrant in the first instance, he will 
exercise at his discretion ; and he will exercise it by 
directing his warrant to issue only upon being satisfied 
that it will be useless to issue a summons merely : as 
that upon the service of a summons the defendant would 
either not appear or would abscond. And it must not be 
forgotten that the power to issue a warrant in the first 
instance applies only to a case of an information for an 
offence punishable upon conviction; and that it does 
not extend to a complaint upon which the justice is re- 
quired to make an order only. Before, however, the 
justice can grant his warrant of apprehension, the in- 
formation must be deposed to upon oath: (see ante, page 
26.) The oath is usually in the following form : — 

" You, A. B , do swear that the contents of this yoar information 
signed by you, are true and correct, to the best of your knowledge 
and belief, So help you God." 
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InfomuttUm to be read over in presence of Justice."] 
— ^The information, when redaced to writing, should he 
carefallj read over, in the presence of the justice, to the 
party swearing to the facts. In the case of Caudle ▼. 
Seymour J 1 Q. B. 889, Mr. Justice Coleridge remarked 
— <^ It is far too common a practice for the clerk to ex- 
amine the witnesses apart and take down the answers, 
and then read them over to them in the magistrate's 
presence." So, too, Mr. Justice Patteson remarks in 
the same case — '' Magistrates should he careful not to 
commit this part of their duty to a clerk." (See also 
Stevens v. Clark, Car. & Mar. 509.) 

Witnesses — How to compel their Attendance.^ — 
Should it be necessary to support the information or 
complaint at the hearing by the testimony of witnesses 
who will not voluntarily attend, means may be obtained 
of enforcing their attendance. Before the passing of 
the 11 & 12 Vict. c. 43, justices possessed no general 
power to compel the attendance of witnesses ; and 
it was rarely that the statute under which the com- 
plaint or information was preferred authorized the 
summoning of witnesses. And in cases not within the 
before-mentioned statute, the same absence of general 
authority upon the subject still exists. Therefore, 
in a case not within this statute, and in respect of 
which no special authority is conferred, the only means 
of compelling the attendance of a witness is by a crown- 
office subpoena, which is readily obtained at the Crown- 
office in London, and which, if disobeyed, may be fol- 
lowed by an attachment : (Reg. v. Greenaway, 7 Q. B. 
126; Reg. v. Carey^ 7 Q. B. 126.) If the case, how- 
ever, is one within the above statute, ample means are 
provided for enforcing the witness's attendance ; for by 
section 7 of that statute it is enacted : — 

That if it shall be made to appear to anj justice of the peace, hj the 
oath or affirmation of anj credible person, that aoj person within the 
jorifldiction of sncb justice is likely to give material evidence in behalf 
of the prosecutor, or complainant or defendant, and will not voluntarily 
appear for the purpose of being examined as a witness at the time and 
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pkoe appointed for the heariog of tnch informatioii or oomplaint, sncfa 
justice may and is hereby required to issue his sommoDs to such persoOy 
under his hand and seal, requiring him to be and appear at a time and 
pUice mmtioned in such summons before the said justice, or before such 
other justice or justices of the peace for the same county, riding, division, 
liberty, city, borough or place as shall then be there, to testify what he 
shall know concerning the matter of the said information or complaint. 

t 

And in a subsequent part of the same section power 
is given to the justice to issue his warrant in the first 
instance against a witness under certain circumstances. 
This part of the section is as follows : — 

Or if such justice shall be satisfied, by OTidence upon oath or affirma- 
tion, that it U probable that such person will not attend to give evidence 
without being compelled so to do, then, instead of issuing such summons , 
it shall be lawful for him to issue his warrant in the first instance, and 
which, if necessary, may be backed as aforesaid. 

How to procure Wiarrant."] — It will thus be seen, that 
in cases within the statute the justice has power to grant 
a summons or warrant for the appearance of witnesses 
either for the informant or defendant ; but that, whether 
the one process or the other be granted, there must be 
a deposition on oath, i|i the case of a summons, that the 
partj resides or is within the jurisdiction of the justice, 
and that he is likely to give material evidence, and that 
he will not voluntarily appear for the purpose of being 
examined as a witness ; and in the case of a warrani^ 
in addition to the foregoing, that it is probable that 
such person will not attend to give evidence without 
being compelled to do so. 

The 11 & 12 Vict. c. 43, prescribes the following 
forms of summons and warrant for the appearance of a 
witness : — 



SUUMOirS OF A WITNBSS. 



•/.J 



To E. F^ of in the said ieounty) of 

to wit* J Whereas information was laid (or complaint was made) before 
the undersigned, (one) of Her Majesty's justices of the peace in and for 
the said (eoun/y) of , for that (^., as in the tummone) ; and it hath 
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been made to appear to me upon (path) that j<m are likelj to give ma- 
terial evidence on behalf of the (proaecutoTfOr eomphinantj or defendant') 
in this behalf: these are therefore to require yon to be and appear on 

, at o'clock in the forenoon, at , before snch jostioes 

of the peace for the said (county) as may then be there, to testify what 
yon shall know concerning the matter of the said information (or com* 
phint,) 

Given nnder my hand and seal this day of , in the 

year of onr Lord , at in the (county) aforesaid. 

J. S. [l. g.] 



to wit, 3 



WARRANT FOR A WITNESS IN THE FIRST DTSTANCB. 

To the constable of , and to all other peace oflScers in 

the (county) of 

Whereas information was laid (or complaint was made) before the 
undersigned, (one) of Her Majesty's justices of the peace in and fcr the 
SMd (coufUy) of , for that (^c, as in the tiummone) ; and it bdng 

made to appear before me, upon oath, that £. F., of 
(labourer^ is likely to give material evideuce on behalf of the (jpro- 
eecutor) in this matter, and it is probable that the said E. F. will not 
attend to give evidence without being compelled to do so : these are 
therefore to command jon to bring and have the said E. F. before me 
on , at o'clock in the forenoon, at , or before 

snch other justices of the peace for the said (county) as may then be 
there, to testify what he shall know concerning the matter of the 
said information (or complaint.) 

Given under my hand and seal, this day of , in the 

year of our Lord , at , in the (county) aforesaid. 

J. S. [l. 8.] 

The 11 & 12 Vict. c. 43, contains ample provisions 
for the backing of warrants where it is necessary to 
execute them out of the jurisdiction of the justice bj 
whom they are granted. 

The 1 1 & 12 Vict. c. 43, provides the following form 
for the backing of a warrant : — 

INDORSEMENT IN BACKING A WARRANT. 

) Whereas proof, upon oatb, hath this day been made before 

to vit. S me, one of Her Majesty's justices of the peace for the said 
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(counts/) of , that the name J. S. to the within warrant sahscrihed 

is of the handwriting of the jastice of the peace within mentioned ; I do 
therefore herehj authorize W. T., who bringeth to me this warrant| and 
all other persons to whom this warrant was originallj directed or by 
whom it may be lawfully executed, and also all constables and other 
peace officers of the said (cotm/y) of , to ezecnte the same within 

the said last mentioned (jdourUy),* and to bring the said A. B., if appre- 
hended within the same {cotmttf), before me or before some other justice 
or justices of the peace of the same (pouaty) to he dealt with according 
to law. 

Given under my hand this day of 18 . 

J. S. [l. 8.] 

'*' The words foUowing this (uteriik are to he used only where the 
justice baching the vfarrarU shall think Jit, and may be omitted in baching 
English warrants in Ireland, Scotland^ ^c, or in backing Irish or Scotch 
warrants, ^., in England, 



SUMMARY CONVICTIONS AND OBDERS. 35 



CHAPTER IV. 

THE APPEARANCE AND NON-APPEARANCE OF PARTIES 
OR THEIR WITNESSES— ADJOURNMENTS, ETC. 

Preparing for the Hearing,"] — The summons or war- 
rant having issued, it will behove the complainant or 
informant to prepare himself for the hearing of the case 
at the time appointed ; and herein it will be desirable 
that every attention should be paid to the getting up 
of the facts, since a failure at the hearing maj not only 
be conclusive of the question, but may involve the 
parties in costs and expenses of serious amount. 

Witnesses, Service of Summons upon — Tender of 
Expenses,"] — ^It has before been seen in what way the 
attendance of witnesses may be procured — namely, 
either by summons or warrant, as circumstances may 
require. If there be any reason to fear that the witness 
will not voluntarily attend, and a summons is obtained 
for his appearance, it will be advisable that the com- 
plainant himself, or his attorney, should see to its being 
duly served. This service should be a reasonable time 
before the hearing ; and, in order to bring him into con- 
tempt for not attending, a reasonable sum should be 
paid or tendered to him for his costs and expenses. 
What is a reasonable sum will depend greatly upon 
the condition in life of the witness, and the distance he 
has come to give his evidence. No general or fixed 
role can be laid down upon the subject, it being very 
much in the discretion of the justices. It would seem, 
however, that the same scale of allowance that is fixed 
on preliminary investigations as to indictable offences, 
would be reasonable in these cases. 
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The 7th section of the 1 1 & 12 Vict. c. 43, has 
directed how a summons for a witness may be served 
— namely, either personally or by leaving it for him 
with some person at his last or most usual place of 
abode. In serving such a summons, therefore, when 
it is not delivered personally to the witness, great care 
should be taken to ascertain that it is delivered really 
at his last or most usual place of abode, and the atten- 
tion of the party in such a case should be especially 
directed to the importance of delivering it to the wit- 
ness at the earliest moment ; and it should seem, that 
in order to bring the party into contempt for not 
appearing when the summons has merely been left as 
aforesaid, the tender of a sum for costs and expenses 
should still be made. In cases not within the fore- 
going statute, and not provided for by the particular 
statute regulating the proceedings, the only mode, as 
has been shown (ante, page 31), of obtaining the pre- 
sence of a witness is by a crown-office subpoena, the 
penalty for a disobedience to which is an attachment 
from the Court of Queen's Bench on a rule to show 
cause. In cases within the 11 & 12 Vict., the 
provisions as to witnesses are equally applicable to 
defendants. 

Warrant against a Witness. "] — When a warrant 
issues in the first instance, as it may for either the 
complainant or the defendant {ante^ page 30), it must 
be executed by a constable or other peace officer. 

Having the assistance of Counsel and Attorney J\ — 
As the parties have a right, upon the hearing of all 
cases within the 1 1 & 12 Vict. c. 43, to the assistance of 
counsel and attorney ; and as such assistance ought in 
no case, whether within that act or not, to be denied 
them, it will be a subject deserving of great considera- 
tion whether or not such assistance should be secured. 
This is a matter entirely for the discretion of the 
parties themselves, and it is sufficient here merely 
to indicate the existence of such a right. 
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Of compromising InformaHon — Obtaining a Copy oj 
/n/brma/ton.]— Upon the defendant being summoned, 
it will be for him to decide upon the course he will 
take. The case may probably be of that class which 
permits of a compromise between the parties (of which 
cases occasion will hereafter arise to speak) ; and if so, 
it maj be advisable to endeavour to effect an arrange- 
ment without going into court. If, however, the case 
is one which must be heard by the justices, or one 
which the parties desire should be so heard, and be of a 
technical, unusual, or difficult nature, it will be desir- 
able to apply to the clerk to the justices for a copy of 
the information or complaint, should any have been 
taken in writing, which ought always to be supplied 
upon payment of the appointed fee for the same. 

Parties to be in attendance when Case called on,"] — 
On the day and at the time and place appointed for the 
hearing, it is the duty of the contending parties to be 
present, and to continue in attendance until the case is 
called on, or otherwise disposed of. 

Court of Petty-sessionSj when a Public Courf] — The 
Court of Petty-sessions, when sitting for the purpose of 
hearing any complaint or information to be dealt with 
summarily, is an open court of justice, to which all 
Her Majesty's subjects have a right of access if there 
be accommodation for them and they behave themselves 
orderly and with propriety. Upon this subject, Mr. 
Justice Bay ley, in Daubney v. Cooper (10 B. & C. 
240), observed : — 

The ground upon which oTir present opinion is formed is, that the 
magistrate was proceeding npon a sommary conviction, and, therefore, 
exercising a judicial authority. He was, as it were, a conrt of jastice 
for that purpose, and we are all of opinion that it is one of the essential 
qualities of a court of justice that its proceedings should be public, and 
that all parties who may be desirous of hearing what is going on, if 
there he room in the place for that purpose — ^provided they do not in- 
ttrrnpt the proceedings, and provided there is no specific reason why 
[m. c] £ 
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thej sboold be removed — hare a right to be -present for the porpoee of 
hearing what ie going on. 

But under the 1 1 & ] 2 Vict. c. 43, there is an express 
enactment with reference to proceedings within its pro- 
visions, that the room or place in which such justice or 
justices shall sit to hear and try any such complaint or 
information shall be deemed an open and public court, 
to which the public generally may have access, so far 
as the same can conveniently contain them. 

Non-appearance of both Parties — Non-appearance 
of Complainant'] — Upon the day appointed for the 
hearing, the information or complaint will be called 
in its order, and according to the practice esta- 
blished by the justices for the convenient discharge of 
business. Should neither party appear, the justices 
will of xourse dismiss the complaint. Should the de« 
fendant appear and not the complainant, the absent 
party should be duly called by some authorized officer, 
and if he make no answer, and no one appear for him, 
the proceedings should be likewise dismissed. The 
Idth section of the 11 & 12 Vict. c. 43, directs the 
course of proceeding in such a case, and enacts — 

That if upon the day and at the place so appointed as aforesaid, each 
defendant shall attend Toluntarilj in obedience to the snmmons in that 
behalf senred npon him, or shall be brought before the said justice or 
justices by virtne of anj warrant, then if the complainant or informant, 
having had such notice as aforesaid, do not appear by himself, his counsel 
or attorney, the said justice or justices shall dismiss such complaint or 
information ; unless, for some reason, he or they shall think proper to 
adjourn the hearing of the same unto some other day, upon such terms 
as he or they shall think fit. 

If, therefore, the complainant does not personally ap- 
pear, nor appear by his counsel or attorney, the justices 
may dismiss the complaint, unless for some reason they 
may think it desirable to adjourn the hearing. This 
latter course, it would seem, they may adopt, notwith- 
standing the complainant appears neither personally 
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nor by his counsel or attorney ; and cases may unques- 
tionably arise in which it will be desirable for them to 
do so; remembering, however, that the interests of the 
defendant are concerned in such a course, and that a 
postponement may be productive to him of the most 
serious inconvenience and loss. 

Appearance of Complainant — Non-appearance of 
Defendant — Course of ProceedingsJ] — If the complain- 
ant attend, and. not the defendant, then one of several 
courses may be adopted. The defendant possibly may 
send an excuse for his non-attendance, alleging illness, 
attendance elsewhere in the discharge of some public 
duty, or some other excuse of a cogent character. In 
such a case, if the justices are satisfied that the excuse 
is bonafide^ and not made for any sinister purpose, 
and that the ends of justice do not imperatively require 
them to proceed at once, they will probably adjourn the 
hearing to another day, directing notice of the adjourn- 
ment or a fresh summons to be served upon the de- 
fendant, or, indeed, without any positive cause, if they 
can gather from the circumstances that the defendant's 
absence is accidental or unavoidable, and with no view 
to defeat the ends of justice, and that his appearance 
will be insured by an adjournment, they will do well to 
adjourn, bearing always in mind, that no case is so 
satisfactorily dealt with as when both of the litigant 
parties are before the court. 

If, however, the defendant do not appear, and no 
excuse is offered or reasonably suggested for Lis 
absence, and the justices think the circumstances 
justify their proceeding, they may, in any case within 
the 11 & 12 Vict. c. 43, adopt one of two courses — 
namely, that of compelling the defendant's attendance 
by a warrant of apprehension, or that of proceeding to 
hear the case ex parte. Which of these two courses 
they will adopt is entirely in their discretion. 

Warrant of apprehension on non-appearance oj 
Defendant.'^ — ^If the justices decide upon issuing a war- 

B 2 
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rant for the apprehension of the defendant on his non* 
appearance npon being served with the summons, care 
must be taken that the statutable provisions are accu- 
rately complied with. By section 2 of the 1 1 & 12 
Vict. c. 43, it is enacted — 

That if the penon so Beired with a sammons as aforesaid shall not be 
and appear before the justice or justices at the time and place mentioned in 
SQch summons, and it shall be made to appear to such justice or justices, 
by oath or affirmation, that such summons was so served, what shall be 
deemed by such justice or justices to be a reasonable time before the 
time therein appointed for appearing to the same, then it shall be lawful 
for such justice or justices, if he or they shall think fit, npon oath or 
affirmation being made before him or them, substantiating the matter of 
such information or complaint to his or their satisfaction, to issue his or 
their warrant to apprehend the party so summoned, and to bring him 
before the same justice or justices of the peace in and for the same county, 
riding, division, liberty, city, borough or place, to answer to the said 
information or complaint, and to be further dealt with according to law. 

Proof of Service of Summons before granting a 
fVarrant.] — ^It will be necessary, therefore, before 
granting a warrant to apprehend, on default of appear- 
ance to the summons, to ascertain in the first place, by 
oath or affirmation, that the summons has been served 
a reasonable time before the time appointed therein for 
the defendant's appearance. For that purpose the con- 
stable who served the summons should be sworn, and 
should be questioned as to the manner of the service. 
It has before been seen that by the 1st section of this 
statute the service may be either personal or by leaving 
the summons with some person for the defendant at 
his last or most usual place of abode. What is to be 
deemed a due service of the summons will be for the 
decision of the justices present They will, how- 
ever, require such evidence of service as wiU satisfy 
them, by a fair inference that the summons has in 
fact found its way to the hands of the defendant a 
reasonable time before the time of hearing. In re 
Hopwood (19 L. J. 197, M. C. ; 15 Q. B. 121), the 
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summons was served on one day to appear the next 
(only twenty-three hours intervening), and the Court 
of Queen's Bench refused to interfere upon that ground, 
the justices having, on the non-appearance of the de- 
fendant, adjudicated upon the case. In re WUliams 
(21 L. J. 46, M. C), a summons was left for the defend- 
ant at his house at ten o'clock in the morning, after he 
had left to go to his work, and he did not return home 
and receive it until eleven o'clock at night ; the sum- 
mons being for his appearance at the petty sessions, 
whicli were held eight miles away, at eleven o'clock 
the next day. Upon his non-attendance, the case was 
proceeded with in his absence and he was convicted. 
Upon an application to Mr. Justice Erie for a certiorari 
to bring up the conviction to be quashed on the ground 
of the insufficient service of the summons, his lordship 
said — 

It 18 laid down in decided eases, that the justices below are the 
pR^MT judges of what is a reasonable time. As a general rnle, I shonld 
think that service at nine o'clock in the morning of one day to appear 
at eleven in the morning of the next day was a reasonable service. 

In cases not within the 11 & 12 Yict. and those sub- 
sequently passed, care must be observed that any spe- 
cifld directions contained in them with reference to the 
time at which the summons is to be served before the 
hearing are complied with, the above statute only ap- 
plying to statutes already passed and expressly within 
its operation, and to such as may be passed containing 
no special provisions upon the subject. 

Second Summons when first not servedr)^ — If the 
justices come to the conclusion that the defendant has 
not been duly summoned, either with reference to the 
service or the time of service, they should (if the com- 
plainant desire it) issue another summons, returnable 
and attendable at some future time. 

Warrant to Apprehend — Deposition upon Oath of 
matter of Complaint."] — ^If, however, the justice is satis- 

E 3 
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fied that the service of the summons has been sufficient, 
he will then grant his warrant of apprehension, pre- 
viously, however, taking upon oath or affirmation a 
deposition substantiating the matter of the information 
or complaint to his satisfaction. The form of the war- 
rant is provided for hj the 11 & 12 Vict. c. 43, and is 
as follows : — 



tolt.S 



WARRANT WHERE THE SUMMONS IB DISOBEYED. 

To the eonstable of , and to all other peace officers 

to wH. ) in the said (county) of 

Whereas on last past, information was laid (or oompliaiDt 

was made) before the undersigned (jone) of Her Majesty's jostices of 
the peace in and for the said county of : for that A. B. (&c. 

08 in the wmmorui). And whereas I then issued my summons unto 
the said A. B., commanding him in Her Majesty's name to be and 
appear on at o*cIock in the forenoon, at before such 

justices of the peace for the said county as might then be there, to 
answer to the said information (or complaint), and t« be further dealt 
with according to law. And whereas the said A. B. hath neglected to 
be or appear at the time and place so appointed in and by the said spm- 
mons, although it hath now been proved to me upon oatli that the said 
summons hath been duly served upon the said A. B. These are there- 
fore to command you in Her Majesty's name forthwith to apprehend the 
said A. B. and to bring him before some one or more of Her Majesty's 
justices of the peace in and for the said county, to answer to the said 
information {or complaint), and to be further dealt with according to 
law. 

Given under my hand and seal this day of in the 

year of our Lord , at , in the {county) aforesaid. 

J. S. [l. 8.] 

By whom to be executed."] — ^This warrant, when 
granted, will be delivered to the proper officer for 
execution, and it will remain in force until it is exe- 
cuted. Section 3 of the 11 & 12 Vict. c. 43, points 
out how it may be executed, and contains ample direc- 
tions for its being backed. 

Adjournment pending the execution of Warrant — 
Notice of time of Hearing]* — When a warrant is thus 
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issued, the jastice will adjourn the hearing until the 
defendant is apprehended ; and, when afterwards the 
warrant is executed, the justice is to order him to he 
brought up at a certain time and place before him or 
others, of which said order the complainant or infor- 
mant is to have due notice : (sect. 13.) The notice here 
mentioned will be given by the clerk to the justices 
and served by a constable. 

Proceedings upon apprehension of Defendant,"] — 
Should the defendant be immediately apprehended, and 
the complainant is then ready to go into the case, it 
may at once be proceeded with. If, however, the 
complainant and his witnesses have left, or the defend- 
ant be not at once apprehended, the latter, on being 
brought before the justice granting the warrant, or 
some other justice or justices, is to be committed by 
him or them to the house of correction, or other prison 
or lock-up house or place of security, or (if he or they 
think fit) verbally to the custody of the party by whom 
he was apprehended, or to some other safe custody, and 
to order him to be brought up at a certain time and 
place before such justice or justices as shall then be 
there : (sect. 13.) 

Upon the defendant being, thus apprehended, the 
justices have no power to admit him to bail. 

The following is the form of remand given by the 
statute : — 

WABRANT TO BEMAND DEFENDANT WHEN APPREHENDED. 



to wits 



To W. T., constable of , and to the keeper of the 

(House of Correction) at 
Whereas information was laid {or complaint was made) before the 
nndersigned, (one) of Her Majesty's justices of the peace in and for the 
said (eotmiy) of , for that (jfc.^ as in the summons or warrant)y 

and whereas the said A. B. hath been apprehended under and bj virtue 
of a warrant upon such information (^or complaint), and is now brought 
before me as such justice as aforesaid : these are therefore to command 
you the said constable, in Her Majesty's name, forthwith to convey the 
said A. B. to the (^Eouse qf Correction) at , and there deliver 

him to the said keeper thereof, together with this precept; and I do 
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hereby command yon the said keeper to receive the said A. B. into 
year cnstody in the said (flouM of CorreeUon)^ and there safely keep 
him until next, the day of instant, when yon are 

hereby commanded to oonyey and have him at , at o*clock 

in the forenoon of the same day, before such justices of the peace of the 
said (cowOy) as may then be there, to answer to the said informatioD 
(or complaint), and to be farther dealt with according to law. 

Given under my hand and sea] this day of in the 

year of our Lord , at in the {county) aforesaid. 

J. S. [l. b.] 

The practice in cases not tvithin the II Sf 12 Vict. 
c. 43.] — ^The foregoing practice is that which is pro- 
vided for by the 1 1 & 1 2 Vict, c. 43. In cases, however, 
which are not within its operation, the practice will 
often be different. In many of such, the statute 
upon the subject will be found to direct the course 
of proceeding ; but where there are no special pro- 
visions, it must be observed, in the first place, 
that the service of the summons must always be per' 
sonaly and that there is no authority for substituting 
any other kind of service (R. v. Simpson^ 12 Mod. 345; 
Mason v. Barker, 1 Car. & Kir. 307, n.; R, v. Hdll^ 
6 D. & Ry. 84), except upon proceedings for non-pay- 
ment of rates, in which it seems the summons miiy be 
served by leaving it at the defendant's residence; and 
in the second, as regards the issuing of a warrant of 
apprehension, either in the first instance or upon default 
upon service of a summons, if the stati^te upon the sub- 
ject confers no specific powers either by express words 
or by strong implication, the justices will have nofiinc- 
tions to grant it : {R, v. Simpson^ 10 Mad. 341 ; 
1 Stra. 44 ; Paley, 38.) 

Hearing the case ex parte on non-appearance of the 
Defendant,"] — Should the defendant not appear, the 
justices may think that the case is not one which calls 
for their issuing a warrant against him ; and in- 
deed, if they are satisfied that he is a respectable man, 
and is not likely ultimately to evade justice, and the 
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case itself is not one of any aggravation, or which, should 
the defendant be convicted, will result in his imprison- 
ment, thej should unquestionably forbear adopting 
such a course, and adopt the other alternative of pro- 
ceeding to hear the case ex parte. This course they 
were always entitled to pursue under the law as it stood, 
independently of the 11 & 12 Vict. c. 43, upon proof of 
due service of the summons : and now, by section 2 of 
that statute, it is enacted — 

That if, where a smnmons shall he so issued as aforesaid, and upon the 
day and at the place appointed in and hy the said summons for the 
appearance of the party so summoned, such party shall fail to appear 
accordingly in obedience to such summons, then, and in every such case, 
if it be proved upon oath or affirmation to the justice or justices then 
present that- such summons was duly served upon such party a 
reasonable time before the time so appointed for his appearance as 
aforesaid, it shall be lawful for such justice or justices of the peace to 
proceed ex parte to the hearing of such information or complaint, and to 
adjudicate thereon as fully and effectually, to all intents and purposes, 
aa if such party had personally appeared before him or them in obe- 
dience to the said summons. 

The 13th section contains a re-enactment of similar 
provisions. 

Appearance of both Parties hy themselves^ their 
Counsel or\AttomeysJ] — Kboth parties appear, then the 
justices will enter into the case. As regards this sub- 
ject, it will be observed, that under the 11 & 12 Vict 
c. 43, either party may appear by his counsel or attor- 
ney ; and if they do so, the justices are not to consider 
the personal absence of either the complainant or the 
defendant as a default. Upon this point section 13 
says : — 

If bol& parties appear, either personally or by their respective coimsel 
or attorneys, before the justice or justices who are to hear and determine 
such complaint or information, then the said justice or justices shall 
proceed to hear and determine the same. 

But although the appearance of either party by 
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counsel or attorney prevents any default in appearance, 
it would seem that the justices may still require the 
personal presence of the defendant, and if he refuse to 
come, may issue their warrant, as heretofore shown, to 
enforce his attendance. Cases may undoubtedly occur 
in which the ends of justice require the presence of the 
defendant, and in such, the justices should compel his 
attendance ; but, in the majority of cases, his appearance 
by counsel or attorney will no doubt be deemed suffi- 
cient : (see the language of Lord Campbell in BesseU 
v. WiUon , 1 Ell. & Bla. 489 ; 22 L. J. 94, M. C. and 
this case cited, post) 

Adjournment of the Hearing.'] — ^Upon the appearance 
of the parties, an adjournment may probably be solicited, 
particularly by the defendant, who possibly may allege 
his inability, from the short period intervening between 
the service of the summons and the time of appearance, 
to prepare his defence ; or he may give some other sub- 
stantial reason for a postponement of the hearing. In 
such a case, whether the application come from the 
complainant or defendant, the justices may adjourn the 
case. By section 16 of the 11 & 12 Vict c. 43, very 
clear directions are given upon the subject of adjourn- 
ments : by that section it is enacted — 

That before or during snch hearing of any such information or com- 
plaint it shall be lawfnl for any one justice, or for the justices present, 
in their discretion, to adjourn the hearing of the same to a certain time 
and place to be then appointed and stated, in the presence and hearing 
of the party or parties or their respective attorneys or agents then pre- 
sent, and in the mean time the said justice or justices may suffer the 
defendant to go at large, or may commit him to the common gaol or 
house of correction, or other prison or lock-up house or place of security 
in the county, riding, diyision, liberty, city, borough or place for which 
such justice or justices shall be then acting, or to such other safe custody 
as the said justice or justices shall think fit, or may discharge such de- 
fendant upon his entering into a recognizance, with or without surety or 
sureties, at the discretion of such justice or justices conditioned, for his 
appearance at the time and place to which such hearing or further 
hearing shall be adjourned. 
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How Defendant to he dealt with upon an Adjourn' 
ment,"] — ^It will be seen from the foregoing, that if the 
justices consent to an adjournment tbej may deal with 
the defendant in one of several ways : — 1st, they may 
permit him to go at large ; 2nd, they may commit him 
for safe custody; or 3rd, they may discharge him upon his 
entering into a recognizance with or without surety or 
sureties. Which of these proceedings they will adopt 
is entirely for their own discretion; they will however, 
no doubt, in all cases avoid unnecessary restraint being 
imposed upon the defendant, particularly where, having 
been served with a summons, he has appeared in pur- 
suance thereto at the proper time. 

Adjournments^ for what timeJ^ — Upon the subject of 
adjournments generally, it should be observed that 
notwithstanding the justices have a wide discretion as 
to the time, they should be careful, if the defendant is 
committed to custody, that the adjournment be for a 
reasonable time; since, should ^uch time be ultimately 
deemed unreasonable, they may render themselves liable 
to an action of trespass, Davis v. Capper (10 B. & G. 
28), in which Lord Tenterden observes, " the duty of a 
magistrate is to commit for a reasonable time, and if he 
commits for an unreasonable time he thereby does an 
act which he is not authorized by law to do." 

WABBANT or OOMMITTAL FOB SAFE CUSTODY DURING AM ADJOUSN- 

MEHT OF THE HBABIMG. 

1 To W. T., ooDstable of , and to the keeper of the 

to wit. ) {Houte of Correction) at 

fThereas, on last past, information was laid (or complaint was 

made) before the nndersigned, {one) of Her Majesty's justices of the 
peace in and for the said (cotmty) of , for that (^c, a» in Hhe 

mammons) and whereas the hearing of the same is adjourned to the 
daj of instant, at o*clodr in the forenoon, at , 

and it is necessary that the said A. B. shonld in*^the mean time be kept 
in safe cnstody: these are therefore to command yon the said constable 
in Her Majesty's name, forthwith to convey the said A. B. to the {House 
of Correction) at , and there deliver him into the cnstody of the 



48 PBTTT SESSIONS. 

keeper thereof, together with this precept; and I hereby command jon, 
the said keeper, to receiTe the said A. B. into yonr custody in the said 
(JJofiM of Correction), and there safely keep him until the day 

of instant, when yon are hereby required to oonvey and have him 

the said A. B., at the time and place to which the sud hearing is ad- 
jonmed as aforesaid, before such justices of the peace for the said {eowUff) 
as may then be there, to answer further to the said information (or com- 
plaint), and to be further dealt with accordmg to law. 

Given under my hand and seal this day of , in the 

year of our Lord , at in the (county) aforesaid. 

J. S. [l. 8.] 

RBCOOVIZANCB FOB THB APPBARX^CE OF THE DEFEITDAMT WHBSB 
THE CASE IS ADJOURNED OB NOT AT OMOE PBOGEEDBD WITH. 

} Be it remembered that on , A. B., of (labourer), 

to toit. 3 and L. M., of (jgrocer), personally came before the 

undersigned, (one) of Her Majesty's justices of the peace in and for the 
said (county) of , and seTerally acknowledged themselves to owe 

to our sovereign Lady the Queen the several sums following (that is to 
say) : the said A. B. the sum of , and the sud L. M. the sum 

of , of good and lawful money of Great Britain, to be made and 

levied of their several goods and chattels, lands, and tenements respec- 
tively to the use of our said Lady the Queen, her heirs and successors, 
if he the said A. B. shall fail in the condition indorsed. 

Taken and acknowledged the day and year first above mentioned, 
at , before me, J. S. 

The condition of the within-written recognizance is such that, if the 
said A. B. shall personally appear on the day of instant, 

at o'clock in the forenoon, at , before such justices of the 

peace for the said (county) as may then be there to answer further to 
the information (or complaint) of C. D. exhibited against the said 
A. B., and to be further dealt with according to law, then the said 
recognizance to be void, or else to stand in full force and virtue. 

notice OF SUCH BECOONIZANCE TO BE OIYEV TO THE DEFENDANT 

AND HIS SURETY. 

Take notice that you, A. B., ai'e bound in the sum of , and 

you, L. M., in the sum of , that you, A. B., appear personally 
on , at o'clock m the forenoon, at , before such justices 
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of tbe peace for the said (countj/) as shall then be there, to answer far- 
ther to a certain information (or complaint) of 0. D., the farther hearing 
of which was adjoamed to the said time and place; and unless joa 
appear accordingly, the recognizance entered into by 700, A. B^ and bj 
L. M. as yonr surety, will forthwith be levied on yon and him. 

Dated this day of , 185 . J. S. 

Practical mode of taking a recognizance.'] — ^The 
pracdcal mode of taking the recognizance is this: the 
jastice or his clerk states to the party bound, and his 
surety or sureties, the substance of the recogniiaance in 
the following manner : 

Ton, A. B., yon, C. D., and yon, E. F., severally acknowledge your- 
selves to owe to onr sovereign Lady the Qneen the several snms follow- 
ing: that is to say, you, the said A. B., the sum of , you, tbe 
said C. D., the sum of , and you, the said £. F., the sum of , 
to be void if you (stating the condition of the written recognizance). 



[m. c] 
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CHAPTER V. 

THE HEARING. 

The Number of Justices to hear Information,'] — As a 
general rule, one justice alone is competent to hear and 
adjudicate upon a matter of summary conviction. If, 
however, the statute governing the proceedings direct 
that the case be heard before two or more justices, then 
it is imperative that such a number should actually be 
present at and take part in the hearing. If the parti- 
cular statute be silent upon the subject, the 11 & 12 
Vict. c. 44, s. 12, comes into operation, whereby it is 
enacted — 

That every such complaint and information shall be heard, tried, deter- 
mined and adjudged by one or two or more justice or justices of the 
peace as shall be directed by the act of Parliament upon which such 
complaint and information shall be framed, or such other act or acta of 
Parliament as there may be in that behalf; and if there be no suck 
direction in any such act of Parliament, then such complaint or informa- 
tion may be heard, tried, determined and adjudged by any one justice of 
the peace for the county, riding, division, liberty, city, borough or place 
where the matter of such information shall have arisen. 

Appearance of Complainant — Non-appearance of 
Defendant — Hearing ex parte.] — If, at the time ap- 
pointed for the hearing, the complainant appear and is 
ready to proceed with his case, but the defendant do 
not appear, and the justices are satisfied that he has 
been duly served, as we have before seen {ante, p. 29), 
they may, if they think proper, proceed to hear the 
case ex parte. Supposing, therefore, that such a state 
of things exists as will warrant the justices in pro- 
ceeding to a hearing in the absence of the defendant 
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(and herein they will naturally act with great caution, 
since, should it ultimately turn out that the defendant 
has really never been properly served, very serious 
consequences may ensue), they may proceed to the 
hearing of the case, but with the same care and de- 
liberation as though the defendant were actually pre- 
sent, his absence in no way justifying the slightest 
departure from strict proof and the most formal and 
critical examination and inquiry. The course of pro- 
ceeding will, in its various stages, be the same, whether 
the defendant appear or not, his absence in no way 
being an admission of the truth of the complaint or 
information, or justifying any intendment or presump- 
tion against him. 

Appearance or Non-appearance of Parties after an 
Adjournment.'^ — ^Where there has been an adjournment, 
and the complainant does not appear, but the defendant 
does appear, the justices may dismiss the information 
or complaint, and discharge the defendant, unless for 
some reason they think proper again to adjourn to some 
other day, upon such terms as they shall think fit) 
upon which they may commit the defendant or discharge 
him, as we have before seen {ante^ p. 47) ; and if after- 
wards he make default in appearing, his recognizance 
should be indorsed with a memorandum of his non- 
appearance, and be sent to the clerk of the peace to be 
estreated. Upon which the justices may again issue 
their warrant for his apprehension. 

The certificate of the non-appearance of the de- 
fendant may be in the following form : — 

CEBTIFIOATS OF NON-APPEARANCR TO BB INDORSED ON THE 

defendant's UECOGNIZANCB. 

) I HEREBY certify that the said A. B. hath not appeared at 

to vnt, J the time and place in the said condition mentioned, bnt 
therein hath made default, by reason whereof the within written recog- 
nisance is forfeited. J. S. 

Mode of Proceeding if both Parties appear, "] — If both 
parties appear, and no adjournment take place, the case 

F 2 
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will be proceeded with in due order. Upon this point 
the 11 & 12 Vict. c. 43, s. 13, says:— 

If both parties appear, either personally or bj their respective counsel 
or attorneys, before the justice or justices who are to hear and determine 
snch complaint or information, then the said justice or justices shall pro- 
ceed to hear and determine the same. 

It has before been shown, that notwithstanding this 
section directs the justices to proceed with the hearing 
upon the appearance of the defendant by his counsel or 
attorney, they may nevertheless insist upon having him 
personally present : (see ante, p. 46.) 

Calling upon the Defendant to PUad."] — ^The pro- 
ceedings will be commenced by the clerk to the justices 
reading to the defendant the information, complaint or 
summons. This being done, he will be asked if he 
admits the complaint or not, or, in other words, whether 
he be guilty or not guilty. The 11 & 12 Vict. c. 43, 
prescribes the process to be followed under that act, and 
which may properly be adopted in every case. That 
section says — 

That where such defendant shall be present at such hearing, the sub- 
stance of the information or complaint «hall be stated to him, and he 
shall be asked if he hare any cause to show why he should not be con- 
victed, or why an order should not be made against him, as the case 
may be ; and if he thereupon admit the truth of such information or 
complaint, and show no cause or no sufficient cause why he should not 
be convicted or why an order should not be made against him, as the 
case may be, then the justice or justices present at the said hearing 
shall convict him or make an order against him accordingly. 

Caution in taking a Plea of Guilty, "] — ^Before, how- 
ever, receiving a plea of guilty, it will be proper for the 
justices (particularly if the defendant be without legal 
assistance) to explain the legal definition and quality of 
the offence, pointing out the statutory enactment (when 
the offence is not of the commonest order) under which 
the defendant is charged, lest from ignorance or a mis- 
apprehension of the precise statutory provisions com- 
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prehending the offence, he may be induced to plead 
guilty to a charge with the legal merits of which he 
may be totaUy unacquainted. Indeed, it may be laid 
down as a general rule, that a confession of guilt, even 
in the shape of a plea of '* guilty," made in ignorance 
of the requisites to constitute the offence, ought not to 
prevail : {Rex v. NewUm^ 2 Mo. G. G. 69.) 

Taking Objections to the Information, Complaint, 
Summons or fVarrant,'\ — Before, however, pleading to 
the charge, it is competent to the defendant to take any 
objection he may be advised to the information, com- 
plaint, summons or warrant. If the proceedings be not 
governed by the 11 & 12 Vict. c. 43, and the justices 
are of opinion that the objection is well founded^ they 
will give effect to their opinion by dismissing the com- 
plaint or information, there existing no powers on their 
part to correct or amend any errors, omissions or inac- 
curacies ; but in such a case without costs, the justices 
not having at that stage any power to award them. Of 
« the requisites necessary to constitute a good complaint 
or information sufficient has already been said {ante, 
p. 13.) Upon such a dismissal, the complainant may 
make a fresh complaint or lay another information. 

If the case, however, be within the operation of the 
11 & 12 Vict. c. 43, then errors, omissions or inaccu- 
racies are not of such importance ; for by section 1 it 
is enactad — 

That no objection shall be taken or allowed to any information, com- 
plaint or summons for any alleged defect therein in snbstance or in form, 
or for any variance between snch information, complaint or snmmons 
and the evidence adduced on the part of the informant or complainant 
at the hearing of snch information or complaint as hereinafter men- 
tioned; bnt if any snch variance shall appear to the justice or justices 
present and acting at such hearing to be such that the party so snm- 
moned and appearing has been thereby deceived or misled , it shall be 
lawful for such justice or justices, upon such terms as he or they shall 
think fit, to adjourn the hearing of the case to some future day. 

Section 3 contains a similar provision with reference 

F 3 
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to warrants. In cases, therefore, under the operation 
of this statute, the effect of any such defect is not very 
material, unless the justices are of opinion that the de- 
fendant has been deceived or misled, in which case they 
should, upon application, adjourn the hearing, imposing 
such terms as they think fit; or it should seem that the 
complainant might consent to abandon his information 
or complaint; as under the old law, and afterwards lay 
or make a fresh one. 

It may here be observed, that in the discussion as to 
the sufficiency of the information, &c., and indeed upon 
the discussion of any question arising during the hear- 
ing, the same course of proceeding should be pursued 
as is observed by the superior courts : thus, upon an 
objection to the information, the defendant, his counsel 
or attorney, is first to be heard, then the complainant 
or his legal adviser in answer, and afterwards the 
former in reply, whereupon the justices will deliver 
their opinion ; and it may here be mentioned, that in 
all cases before justices the decision is to be that of the 
majority, entire unanimity in no case being required, 
and the chairman having no casting vote. 

Hearing the Case upon its Merits.'^ — If no preliminary 
objections be taken, or they be decided against the de- 
fendant, and he do not admit the truth of the information 
or complaint, the justices will proceed forthwith to hear 
the case upon its merits. 

Ordering Witnesses out of Court."] — At this stage of 
the proceedings it is probable that the complainant or 
defendant will apply to have the witnesses kept out of 
court until called upon to give evidence, in which case 
it will be proper for the justices (though not compulsory 
upon them) to comply with the request, and direct that 
all the witnesses on both sides shall wait somewhere 
outside the court until called in. An exception, how* 
ever, is always made in favour of medical witnesses 
(when their evidence is merely to medical facts), and to 
the respective attorneys of the parties. The defendant, 
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too, notwithstanding he is to be called as a witness, will 
have a right to remain, it being an act of justice to him 
that he should hear the case made against him, and 
which he has to answer. Should, however, any of the 
witnesses, in defiance of this order, remain in court, the 
justices will have no right to exclude their testimony, 
though such conduct will properly be the subject for 
strong observations, and will naturally weaken the 
strength of their evidence : ( Cook v. Nefhercote, 6 C. 
&P. 741 ; Chandler v. Horn, 2 Mo. & Rob. 423.) 

Course of Proceeding — Addresses of the Parties,'] — 
The course of proceeding in all cases within the opera- 
tion of the 11 & 12 Vict. c. 43, is clearly directed by 
section 14 ; by which it is enacted — 

That the said jastice or justices shall proceed to hear the prosecator or 
complainant and sach witnesses as he may examine, and such other 
evidence as he maj addace in support of his information or complaint 
respectively, and also to hear the defendant and sach witnesses as he 
may examine, and such other evidence as he may addace in his defence, 
and also to hear sach witnesses as the prosecator or complainant may 
examine in reply, if such defendant shall have examined any witnesses 
or given any evidence other than as to his, the defendant's, general 
character; but the prosecator or complainant shall not be entitled to 
make any observations in reply upon the evidence given by the de- 
fendant, nor shall the defendant be entitled to make any observations 
in reply upon the evidence given by the prosecutor or complainant in 
reply as aforesaid. 

It will here be noticed that the section effects a great 
alteration in the old course of procedure, by taking away 
the right of reply both from the prosecutor and the 
defendant — ^in fact, limiting each party to one address. 

It will not, however, escape notice that this practice, 
opposed as it is to that long established in the superior 
courts, will apply only to those cases which fall within 
the operation of the before-mentioned act. In informa- 
tions and complaints, therefore, positively excepted out 
of the statute, or not falling within its scope, the long- 
established practice of the superior courts ought to pre- 
vail, which practice is similar to that prescribed by the 
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foregoing section, with this addition, that if the de* 
fendant call witnesses or give other evidence, the pro- 
secutor or complainant has a general right of reply; or 
if he be in a situation to rebut the evidence adduced 
by the defendant by additional evidence of his own, he 
may at once adduce it, whereupon the defendant may 
again address the Bench upon such evidence, and the 
plaintiff has a general reply upon the whole case. 

It will be the duty of the prosecutor or complainant 
in every case to substantiate his charge in the first in- 
stance. It is usual for him, or his attorney or counsel, 
to state shortly to the Bench the subject-matter of the 
case. If the prosecutor is himself a witness, he should 
not be permitted to address the Bench except upon 
oath, and then strictly to the facts, as it is desirable 
that the characters of advocate and witness should not 
be united in the same person ; and this will apply even 
to his attorney, who, if he be also a witness, ought not 
to be permitted to address the Bench otherwise than 
upon oath as such witness: {Stones v. Byron^ 16 L. J. 
32, Q. B.; Dunn v. Pachwood, 1 Bail Court Bep. 312 ; 
Rex V. Price, 2 B. & Aid. 606.) 



Witnesses — Oaths and Affirmations, ] — The witnesses 
will be called and examined in the order which the 
prosecutor thinks most convenient for the elucidation 
and proof of the case. Each witness, however, before 
he is permitted to depose to any facts, must either be 
sworn or make affirmation. 

The form of oath is generally in the following 
form : — 

The evidence jon shall give toaching this information (or complaint) 
shall be the tnith, the whole trath, and nothing hat the truth. So help 
JOQ God. 

In the case of Quakers or 3Ioravians, by the 3 & 4 
Will. 4, c. 49, they are allowed in all cases to make 
affirmation instead of oath, and the form given by that 
statute is the following : — 

I, A. B., being one of the people called Quakers (^or one of the per- 
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floasion of the people called Quakers, or of the united brethren called 
Moravians, as the case may he), do solemnly, sincerelj and truly declsn 
and affirm, &c. 

By the 3 & 4 Will. 4, c. 82, an affirmation in lieu of 
oath is permitted to be made bj the sect called Sepa- 
ratists, which is as follows : — 

I, A. B., do, in the presence of Almighty God, solemnly, sincerely and 
tmly affirm and declare that I am a member of the religious sect called 
Separatists, and that the taking of any oath is contrary to my religious 
belief, as well as essentially opposed to the tenets of that sect ; and I do 
also, in the same solemn manner, affirm and declare, &c. 

Jews are sworn upon the Old Testament. 

By "The Common Law Procedure Act, 1854" (17 
& 18 Vict. c. 125), it is by section 20 enacted — 

That if any person called as a witness or required or desiring to make 
an affidavit or deposition, shall refuse or be unwilling, from alleged 
conscientious motives, to be sworn, it shall be lawful for the court or 
jadge, or other presiding officer or person qualified to take affidavits or 
depositions upon being satisfied of the sincerity of such objection, to 
permit snch person, instead of being sworn, to make his or her solemn 
affirmation or declaration in the words following : videHoet — 

I, A. B., do solemnly, sincerely and tmly affirm and declare that 
the taking of any oath is, according to my religious belief, unlawful; 
and I do also solemnly, sincerely and truly affirm and declare, &c. 

Which solemn affirmation and declaration shall bo of the same force 
and effect as if snch person had taken an oath in the usual form. 

This section, but for section 103 of the same act, 
would undoubtedly apply only to proceedings in the 
superior courts, but by the last-mentioned section it is 
enacted that the enactments in the above recited 20th 
section (inter alia) shall apply and extend to every court 
of civil judicature in England and Wales. Now, as 
the Court of Petty Sessions in many cases is a court of 
civil judicature, this clause will there apply. Thus, 
upon the hearing of a summons for an order of affilia- 
tion, or for orders of other kinds for the payment of 
money, inasmuch as these would not be criminal mat- 
ters but proceedings purely of a civil nature^ the court 
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would then be one of ciyil judicature, and so the clause 
will apply. 

Disqualification of Witnesses^] — ^Before the passing 
of recent statutes, particularly the 14 & 15 Vict. c. 99, 
questions sometimes arose as to the competency of cer- 
tain interested parties as witnesses; the second section 
of that statute, however, clears away all the remaining 
disqualifications upon this subject, and enacts — 

That on the trial of anj issue joined, or of any matter or qaeation, or on 
any inquiry arising in any suit, action or other proceeding in any court 
of justice, or before any person having by law or by consent of parties 
anthority to hear, receive and examine evidence, the parties thereto and 
the persons in whose behalf any such suit, action or other proceeding 
may be brought or defended, shall, except as hereinafter excepted, be 
competent and compellable to give evidence either viva voce or by depo- 
sition, according to the practice of the court, on behalf of either or any 
of the parties to the said suit, action, or other proceeding. 

But by the 3rd section it is enacted — 

But nothing herein contained shall render any person who, in any 
criminal proceeding, is charged with the commission of any indictable 
ofience or any ofifence punishable on summary conviction, competent or 
compellable to give evidence for or against himself or herself, or shall 
render any person compellable to answer any question tending to crimi* 
nate himself or herself, or shall in any criminal proceeding render any 
husband competent or compellable to give evidence for or against his 
wife, or any wife competent or compellable to give evidence for or against 
her husband. 

This last statute was afterwards amended by the 
16 & 17 Vict. c. 83, which, except in criminal pro- 
ceedings, enables husbands and their wives to give 
evidence on behalf of either of the parties. Except, 
therefore, in criminal proceedings, which include an 
offence punishable on summary conviction, the parties' 
and their husbands or wives (as the case may be) are 
eligible as witnesses on either side, and even in 
criminal cases the disqualification only applies to the 
defendant. 
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Witnesses, when to he swomJ] — It maj here be ob- 
served that the proper course is to swear the witness 
before he gives his testimony, and not to take his 
evidence and then to swear him as to its truth. Any 
witness, whose testimony is received, ought, whilst 
giving it, to be under the solemn obligation of speaking 
the truth ; and upon this subject, Abbott, C. J., in 
Rex V. Kiddy (4 Dow. & Ry. 734), observes — " Magis- 
trates should understand that the oath is to be admi- 
nistered to the witness before he is examined, and not 
afterwards ;" so, too, Bayley, J., remarks in the same 
case — ^' The answer of the witness is to be taken under 
the sanction of an oath; swearing him after his exa- 
mination is taken is a very incorrect mode of proceed- 
ing, and it is hoped will be discontinued." 

Evidence,'\ — ^Upon the question generally of evidence, 
it may be here stated that the justices ought to insist 
in all cases upon the same regularity and strictness of 
proof as is required upon a trial at nisi prius or upon 
an indictment. 

It is hardly within the scope of these pages to enter 
into the question — what are the rules of evidence ? 
but, as a general guide, the following principles may 
conveniently be laid down upon the subject : — 1st. No 
evidence ought to be admitted but such as is relevant 
to the question at issue. 2nd. The best evidence of 
which the case admits ought to be adduced if it can be 
had, and if not, then the next best, or secondary evi- 
dence, as it is usually termed, proof being first given of 
the impossibility of procuring the former, by its de- 
struction or loss, or its being in the possession of the 
opposite party, who, on notice to produce it, has failed 
to do so. In addition to which it may be observed, 
that the onusprobandi lies upon the prosecutor, and 
that a party is presumed to be innocent until the con- 
trary is proved. 

Course of Proceeding — Proof of the Complainants 
and Defendants cases — Witnesses, ^.] — It will be for 
the complainant to prove his case in the way he thinks 
most convenient, calling his witnesses in such order as 
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he deems most conducive to the elucidation of the facts. 
As each witness is called, he will be fully examined in 
chief ; then the defendant or his legal representatiye 
will have a right to cross-examine him, upon which 
the complainant may re-examine ; the whole of the evi- 
dence, so far as it has any relevancy, being carefully 
taken down by the clerk to the justices. Thus will each 
witness be dealt with until the complainant has con- 
cluded his case. Upon this, if there be any doubt as 
to whether he has succeeded in establishing a prima 
facie case, the justices will deliberate ; and if they come 
to the conclusion that none has been established, 
they will at once dismiss the complaint without 
calling upon the defendant for his defence. If, on 
the contrary, they are of opinion that such a case has 
been established, they will then proceed to hear the 
defendant; who, as before has been seen, has a right to 
address the Bench, either himself or by his counsel or 
attorney. Having so addressed them, he will either 
rely upon the insufficiency of the case as attempted to 
be established by the complainant, or he will attempt 
to answer it by positive testimony. In the latter case 
he will produce his witnesses and examine them in the 
order he deems best ; and precisely the same rules will 
apply to the course of proceeding relative to his evi- 
dence as to that of the complainant. Should he have 
adduced evidence, the complainant may adduce addi- 
tional evidence in reply ; but, as has been shown, if the 
proceedings are governed by the 11 & 12 Vict. c. 43, 
neither party will have a right to address the Bench a 
second time ; though, as has also been shown, such a 
rule does not apply where the proceedings are not 
governed by that statute : (an/«, p. 55,) 

Witnesses refusing to be Sworn or Examined,'] — ^If any 
of the witnesses unlawfully refuse to be examined, and 
the case be one within the operation of the 11 & 12 
Vict. c. 43, ample coercive powers are conferred upon 
the justices. Thus, by section 7 it is enacted — 

That if on the appearance of aach person so munmoned before the said 
laet-mentioned j Qstice or justices, either in obedience to the said sommoDs 
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or upon being brought before him or them bjr virtne of the said warrant, 
such person shall refuse to be examined npon oath or aiBrmation con* 
oeniing the premises, or shall refuse to take such oath or affirmation, or 
having taken such oath or affirmation shall refuse to answer snch ques- 
tions concerning the premises as shall then be pot to him without offer- 
ing any just excuse for such refusal, any justice of the peace then present 
and having there jurisdiction, mav, by warrant under his hand and seal, 
commit the person so refusing to the common gaol or house of correc- 
tion for the county, riding, division, liberty, city, borough or place where 
such perscm so refusing shall then be, there to remain and be imprisoned 
for any term not exceeding seven days, unless he shall in the meantime 
consent to be examined and to answer concerning the premises. 

The following is the form of commitment given by 
the statute: — 

oomiAtmbjnt of a witness fob befusing to be swobn ob 

TO oiyb eyidencb. 

7 To W. T. constable of in the said {county) of and 

to vni. } to the keeper of the (JBouae of Correction) at 

Whereas information was laid (or complaint was made) before the 

undersigned (one) of Her Majesty's justices of the peace in and for the 

said (jooufUy) of , for that (^c, as in the summons) ; and one 

£. F., now appearing before me, such justice as aforesaid, on , 

at , and being required by me to make oath or affirmation as a 

witness in that behalf, hath refused so to do (or being now here duly 

sworn as a witness in the matter of the said information (or complaint) 

doth refuse to answer certain questions concerning the premises which 

are now here put to him, without offering any just excuse for such his 

refusal; these are therefore to command yon, the said constable to take 

the said £. F. and him safely convey to the {House of Correction), 

at aforesaid, and there deliver him to the said keeper thereof, 

together with this precept; and I do hereby command you the said 

keeper of the said {House of Correction) to receive the said E. F. into 

your custody in the said {House of Correction), and there imprison 

him for such contempt for the space of days, unless he shall 

in the meantime consent to be examined and to answer concerning the 

preniises ; and for your so doing this shall be your sufficient warrant. 

Given under my hand and seal this day of in the 

year of our Lord , at , in the {cowity) aforesaid 



[m. c] G 



J. S. [l. s.] 
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When Justices have no Power to punish a Refrac" 
tory Witness.^ — ^It must here be observed, that if the 
proceedings be not within the provisions of the 1 1 & 12 
Vict. c. 43, this power of dealing with a refractory- 
witness cannot be exercised ; and, therefore, in such a 
case, unless the particular statute provides for the con* 
tingency, the justices have no power to punish a person 
attending before them as a witness for refusing to be 
sworn or affirmed, or, having taken such oath or affir- 
mation, for refusing to answen the questions put to 
him. 

Power to adjourn Hearing.'] — ^If, in the course of the 
hearing, any circumstances transpire which induce the 
justices to think that the ends of justice will be pro- 
moted by an adjournment of the hearing, they have 
ample powers to direct such an adjournment to take 
place. Section 16 of the 11 & 12 Vict. c. 43, points 
out the course to be adopted in such a case: (see 
ante^ p. 46.) 

The Assertion of a Claim of Right,] — In the course 
of the hearing it may appear that the act complained of 
has been committed in the bona fide assertion of a claim 
of right ; and when this is the case, the jurisdiction of the 
justices, as a general rule, will cease, and they should dis- 
miss the information, leaving the complaining party to 
such other remedies as the law may have provided. In 
acting, however, upon an assertion of right, the justices 
will consider not only whether the case be one in which, 
from its nature, a claim of right is at all admissible, or 
operates as a defence, but also whether or not it is 
made bona fide or is merely colourable ; for if it be 
made in a case in which it clearly is not applicable, or 
does not amount, even if well founded, to a legal de- 
fence, or is merely colourable and without any reason- 
able foundation, they will disregard it and proceed 
with the case. When, therefore (at whatever stage of 
the proceedings), the claim of right may be set up, it 
will be the duty of the justices to enter into the case so 
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far only as to satisfy themselyes tbat the claim is 
either substantial or unfounded; and in this investiga* 
tion their object will alone be to ascertain that the 
claim is a reasonable one, not that it can be ultimately 
successfully maintained. The class of cases in which 
a claim of right can be set up is necessarily small, and 
for the most part, will be confined to informations for 
trespass and assault, which sometimes inyolve a ques- 
tion of title to property. Whenever, therefore, such a 
question is involved in the information, the justices 
should at once abstain from further proceeding and 
leave the parties to arrange their claims or adjust their 
rights by some other course of proceeding, it being a 
maxim of invariable appUcation as regards summary 
proceedings before justices, that whenever the title to 
property is in question, the exercise of a summary juris- 
diction by them is ousted : (Paley on Convictions, 
p. 57 ; Bex v. Wrotteslei/, 1 B. 8c Ad. 648 ; Reg. v. 
Vodson 4r ors. 9 A. & E. 704; Dale v. PcUard, 10 
Q. B. 504 ; 16 L. J. 322, Q. B. ; Reg. v; Edwards, 
26 L. T. Rep. 257 ; Reg. v. Cridland, 27 L. J. 28, 
M. C.) 

()f Compromises hy the PartiesJ] — In a great variety 
of cases, determinable upon summary conviction, it is 
lawful for the litigant parties at any stage of the pro- 
ceedings before judgment to enter into a compromise, 
and so supersede the necessity of a judicial adjudication, 
and, indeed, in cases in which the bench think that 
such a compromise would best fulfil the objects of the 
inquiry, it is usual for them to suggest it to the parties. 
Whenever, therefore, such a case arises, and the recom- 
mendation of the magistrate is likely to be responded 
to, opportunity will be given to accomplish the object, 
either by a temporary delay in the proceedings, or by 
an adjournment to a future day. As regards the class 
of cases wherein a compromise may take place, it would 
appear that it may be lawfully effected in any case in 
which the public are not involved ; or, in other words, all 
those cases which involve damages to an iigured party 

6 2 
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for which he may maintain an action, and all cases de^ 
terminable upon summary conviction, provided they be 
not of a public nature. Thus, common assaults, dis- 
putes between master and servant or apprentice, tres- 
passes and the like, in which the mischief is confined 
to the complainant and does not involve the interests of 
the public or compromise the public peace, may lawfully 
be compromised. Upon this point the leading and 
last authority is Kier v. Leeman (6 Q. B. 308 ; 13 L. J. 
259, Q. B.) ; also argued and affirmed in the Exchequer 
Chamber, (9 Q. B. 577 ; 15 L. J. 360, Q. B.) In the 
former case. Lord Denman says : — 

We shall probably be safe in laying it down that tbelaw will permit 
a compromise of all offences, thoagh made the subject of a criminal pro- 
secation, for which offences the injured party might sue and recoyer 
damages in an action. It is often the only manner in which he can 
obtain redress. But if the offence is of a public nature, no agreement 
can be valid that is framed on the consideration of stifling a prosecution 
for it. ... In the present instance the offence is not confined to 
personal injury, but is accompained with riot and obstruction of a public 
officer in the execution of his duty. These are matters of public concern, 
and therefore not legally the subject of a compromise. 

So, too, in the last of these cases, in the Exchequer 
Chamber, Tindal, C. J., says: — 

We have no doubt that in all offences which involve damages to an 
injured party for which he may maintain an action, it is competent for 
him, notwithstanding they are also of a public nature, to compromise or 
settle his private damage in any way he may think fit. It is said, in- 
deed, that in the case of an assault he may also undertake not to prose- 
cute on behalf of the public. It may be so, but we are not disposed to 
extend this any further. In the case before us, the offence is an assault 
coupled with a riot and the obstruction of a public officer; no case has 
said that it is lawful to compromise such an offence. 

The justices have no power to compel the parties to 
arrange the dispute ; and if, therefore, they decline to 
compromise, the case must be proceeded with. If, 
however, an arrangement is effected, the complaint will 
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be dismissed, a minate being entered of the manner in 
^ich the case has been disposed of. 

Judgment of the Bench — Equal Divigion^ 4^c.] — 
When the case on both sides is concluded, the justices 
proceed to consider their judgment ; and in the per- 
formance of this duty thej will properly consider them- 
selyes in the position of a jury in a criminal case, 
giving the defendant the benefit of all reasonable 
doubts. Unanimity of the justices is not required, and 
it is sufficient in any case that there be a miyority. In 
the event of their being equally divided in opinion, it 
will be competent to them to adjourn the case to some 
other day, and call in the assistance of some other 
justice or justices and re-hear the case. 

Practical Duties with reference to their Judgment'] 
— ^The practical course to be adopted is set forth in the 
14th section of the 11 & 12 Vict. c. 48, which enacts — 

That the said jastice or justices having heard what each partj shall 
bsre to say as aforesaid, and the witnesses and evidence so adduced, 
shall consider the whole matter and determine the same, and shall con- 
vict or make an order upon the defendant, or dimiss the information or 
complaint, as the case maj be; and if he or they convict or make an 
order against the defendant, a minute or memorandum thereof shall then 
tw made, for which no fee shall he paid, and the conviction or order shall 
sftorwants be drawn up by the said justice or jostioes in proper form 
mder his or their hand and seal or hands and seals, and he or they, 
shaU cause the same to be lodged with the elerk of the peace, to be fay 
him filed among the records of the general quarter sessions of the peace ; 
or if the said justice or justices shall dismiss such information or oom- 
phunt, it shall be lawful Ibr such justice or justices, if he or they shall 
think fit, being required so to do, to make an order of dismissal of the 
lame, and shall give the defsndant in that behalf a certificate thereof, 
which said certificate afterwards, upon being produced, without further 
proof shall be a b«r to any subsequent information or complaint for the 
same matters respectively against the same party. 

The judgment of the justices will be further con- 
sidered in the next chapter. 

g3 
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CHAPTER VL 

THE JUDGMENT, EXECDTION, AND THEIB INCIDENTS. 

The Judgment of the Justices."] — The jastices having 
agreed upon their decision, thej give effect to it, if in 
favour of the complainant, bj openly declaring that 
thej convict or make an order upon the defendant ; or, 
if in favour of the defendant, that they dismiss the in- 
formation or complaint. 

0/ dismissing the Complaint or Information^^ 

Costs."] — ^It will be convenient to consider the effect 
of dismissing the complaint. If the proceedings are 
governed by the 11 & 12 Vict. c. 43, the rights of the 
defendant are clearly defined by two or three of the 
sections of that statute ; and, in the first place, as 
regards costs, it is by section 18 enacted — 

That in oases where saoh jastioe or justices, instead of oonviotiog or 
making an order as aforesaid, shall dismiss the information or oomplaint, 
it shall be lawfol for him or them, in his or their discretion, in and by 
his or their order of dismissal, to award and order that the proseeotor 
or complainant respectiTelj shall paj to the defendant snch costs as to 
snch justice or justices shall seem just and reasonable, and the snros so 
allowed for costs shall in all cases be specified in snch cooTiction or 
order of dismissal as aforesaid, and the same shall be recoverable in the 
same manner and under the same warrants as any penalty or sum of 
money adjudged to be paid in and by such oonTiotion or order is to be 
recoTerable ; and in cases where there is no snch penalty or sum to be 
thereby recovered, then such costs shall be recoverable by distress and 
sale of the goods and chattels of the party, and in default of such dis- 
tress, by imprisonment with or without hard labour, for any time not 
exceeding one calendar month, unless such costs shall be sooner paid. 
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And upon the same subject, in a later part of the 
same statute, we have, at section 26, a further enact- 
ment This section enacts — 

That where any infonnation or complaint shall be dismissed with 
costs as aforesaid, the sum which shall be awarded for costs in the order 
for dismissal may be leyied hj distress on the goods and chattels of the 
prosecator or complainant in manner aforesaid ; and in default of dis- 
tress or payment, such prosecutor or complainant may be committed to 
the house of correction or common gaol in manner aforesaid, for any time 
not exceeding one calendar month, unless such sum, and all costs and 
chaiges of the distress and of the commitment, and conyeying of such 
prosecutor, or complainant to prison (the amount thereof being ascer- 
tamed and stated in such commitment), shall be sooner paid. 

The following may be the form of dismissal : — 

OSDBR OF DISMISSAL OT AK IKVORMATIOK OB COMFLAIHT. 

) Be it remembered, that on information was laid (or 

to wit, 3 complaint was made) before the undersigned {(me) of Her 
Hajesty's justices of the peace in and for the said (eoutUy) of 
for that (^., eumihe iummoiu to the defhuhmt'), and now at this day, 
to wit, on , at , both the said parties appear before 

me in order that I should hear and determine the said information (or 
complaint), (or the said A. B. appeareth before me, but the said G. D., 
although duly called, doth not appear): whereupon the matter of the 
Bsid information (or complaint) being by me doly considered (it mani- 
festly appears to me that the said information (or complaint) is not 
prored, and*) I do therefore dismiss the same, and'doadjodge that the 
said C. D. do pay to the said A. B. the sum of for his costs 

incurred by him in his defence in this behalf; and if the said sum for 
costs be not paid forthwith (or on or before ), I order that the 

same be leried by distress and sale of the goods and chattels of the said 
C. D., and in default of sufficient distress in that behalf, I adjudge the 
sud 0. D. to be imprisoned in the (House o/ Correction) at , in 

the said (coutUg), (and there hqft to hard hbour) for the space of 
, unless the said sum for costs and all costs and charges of 

* If the informant or complainant do not appear^ these words maijf 
beomHted, 
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the said disirew (and of th4 comnUtmetU and comeyvng oj the Mid 
C, D»to the said House of Correction) shall be sooner paid. 

Gi?ea nnder mj hand and seal this day of , in the 

jear of onr Lord , at , in the (cowUf/) aforesaid. 

J. S. [l. s.] 

Order of Dismissal — Discretian of Jusdces,"] — It 
will be observed that the making of this order of dis- 
missal is quite discretionary with the justicesi the 14th 
section saying— 

If the said justice or jnsticies shall dismiss sach infonnatfon or tom^ 
plaint, it shall be lawful for such justice or justices, if be or they shall 
think fit, being requested so to do, to make an order of dismissal of the 
same. 

So that it is quite competent to them to refuse such 
order if they think fit. And the reason of this would 
seem to be, that if they make such an order they are 
then to give the defendant a certificate of having done 
so, which will be a bar to any subsequent information 
or complaint for the same matter against the same 
party ; whereas, if no such order is made, no certificate 
can be granted, and so there is no bar to fresh proceed- 
ings ; and cases may well be imagined in which it 
would be unfair to preclude an informant from laying 
a fresh information. 

Awarding Costs to the DefendantJ] — If the justices 
determine upon dismissing the information or com- 
plaint, and upon making an order thereof, they have a 
discretion in awarding the defendant his costs. Should 
they in their judgment omit to say anything upon the 
subject, it will be proper for the defendant to draw 
their attention to it. The costs which they are em- 
powered to award are to be such "as to such justice or 
justices shall seem fit and reasonable.'' Such costs will 
properly include the expenses of the defendant's wit- 
nesses, his attorney, if any, and also his counsel, if the 
Bench think that the case was of magnitude, im- 
portance or difficulty to warrant his retainer, together 
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with such fees as he has been caUed upon to pay to the 
clerk to the justices. These (osts should be ascertained 
at the time and inserted in the order of dismissal. 

Remedy for the Defendants C<wto.] — In the event of 
the justices ordering the dismissal of the information 
or complaint with costs, such costs ought to be at once 
paid ; and if not so paid, ulterior measures may be 
resorted to for the purpose of compelling payment. 
Before, however, adopting such measures, it will be 
right to serve the informant or complainant with a 
copy of the minute of such order, as directed by section 
17 ; for although it admits of a doubt whether or not 
the concluding portion of that section applies to such a 
case, it is obviously within the objects contemplated by 
it, and the safer course, therefore, will be to adopt its 
provisions. The words are — 

And in all cases where, by any act of Parliament, authority is giTen 
to commit a person to prison, or to levy any snm npon his goods or 
chattels by distress for not obeying any order of a justice or justices, the 
defendant shall be served with a copy of the minute of such order before 
any warrant of commitment or of distress shall issue in that behalf, and 
such order or minute shall not form any part of such warrant of com- 
mitment or of distress. 

The following are the forms of warrants under such 
circumstances : — 

WABRAST OF DISTRB8S TOB COSTS T7FON AN OBDEB FOB DISMISBAI. 
OF AN INFOBMATION OB COMPLAINT. 

— — 1 To the constable of , and to all other peace officers in 

to vit. 3 the said (county) of 

Whereas, on last past, information was laid (or complaint was 

msde) before the underrigned, (one) of Her Majesty's justices <tf the 
peace in and for the said (oounty), for that (a« m (Jle wder ofdumiuat); 
and afterwards, to wit, on , at , both parties appearixkg 

before me in order that I should bear and determine the same, and the 
several proa& adduced to me in that behalf being by me duly heard and 
considered, and it manifestly appearing to me that the said informatioii 
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(or Gomplaint) wis not proved, I therefore dismieeed the esmei and 
•djndged that the said C. D. ehpnld pay to the said A. B. the sum 
of for his ooets inctinred bj him in hie defence in that behalf; and 
I ordered that if the said sum for coete should not be paid (Jhrihunth), 
the same should be levied of the goods and chattels of the said C. D.; 
and I adjudged that in default of sufficient distress in that behalf, 
the said C. D. should be imprisoned in the (^Houte of Correction) 
at , in the said county, (and there kept to hard labour) for the 

space of , unless the said sum for costs, and all costs and charges 

of the said distress and of the commitment and conveying of the said 
0. D. to the said (House of Correction)^ should be sooner paid (*) ; 
and whereas the said C. D., being now requued to pay unto the said 
A. B. the said sum for coets, hath not paid the same or any part thereof, 
but therein hath made default: these are therefore to command you, ia 
Her Majesty's name, forthwith to make distress of the goods and chattels 
of the said 0. D., and if, within the space of days next after the 

making of such distress, the said last-mentioned sum, together with the 
reasonable charges of taking and keeping the said distress, shall not be 
paid, that then you do sell the said goods and chattels so by you dis- 
trained, and do pay the money arising from such sale to , the 
clerk of the justices of the peace for the division of , in the said 
(county), that he may pay and apply the same as by law directed, and 
may render the overplus (if any) on demand to the said C. D. ; and if 
no such distress can be found, then that you certify the same unto me, 
to the end that such proceedings may be had therein as to the law doth 
appertain. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the (county) aforesaid. 

J. S. [l. b.] 

WABBAHT OF OOMMirKEHT FOB WAMT OF DI8TBKS8 DT TBX LAST 

CASE. 

—^ } To the constable of , and to the keeper of the (Monte of 
to taiL * Correction) at | in the said (ooin%) of 

Whereas (^., at in the last form to the aHer%tb(*\ and (Aen tkut)\ 
•ad whereas afterwards, on the day of iu the year afior^- 

Mdd, I, the said justice, issued a warrant to the oo&stabie of , 

oommanding him to levy the said sum of , for costs, by distrsn 

and sale of the goods and chattels of the said C. D. ; and whereas U 
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appeuTB to me, m well bj the return of the said constable to the said 
warrant of distress as otherwise, that the said constable hath made dili- 
gent search for the goods and chattels of the said G. D., bat that no 
sufficient distress whereon to levj the sum aboTe mentioned could be 
fannd: these are therefore to command jou, the said constable of , 
to take the said C. D. and him safely convey to the (Eoute qf Correct 
tion) at aforesaid, and there deliver him to the said keeper thereof, 

together with this precept; and I do hereby command you, the said 
keeper of the said (House of Correction), to receive the said G. D. into 
yonr custody in the said (Bouse of Correction^ there to imprison him 
(€md keep him to hard labour) for the space of , unless the 

said sum, and all costs and charges of the said distress (and of the com- 
mitment and conveying qf the said C 2>. to the said House of Correc- 
tion), amounting to the farther sura of , shall be sooner paid 
unto yon the said keeper, and for your so doing this shall be your suf- 
ficient warrant. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the (county) aforesud. 

J. S. [l. 8.] 

As to Defendants Costs when Proceedings not 
governed by the 11 4" 12 Vict, c. 43.] — If the pro- 
ceedings are not governed by the 11 & 12 Vict. c. 43, 
the question of costs to the defendant will depend upon 
the particular statute under the provisions of which the 
information has been laid ; and if this says nothing upon 
the subject, the justices will have no power to award 
them. By the 18 Geo. 3, c. 19, justices had a general 
power to award costs. That statute, however (as regards 
this subject), is repealed by the 36th section of the 
1 1 & ] 2 Vict. c. 43 ; so that no general powers, other 
than those contained in the last-mentioned statute, now 
exist. 

Certificate qf Dismissal,'] — ^If the justices make an 
order dismissing the information or complaint, they 
are to give the defendant (if required) a certificate of 
that fact, which certificate will operate as a bar to any 
subsequent information or complaint for the same offence. 
The language of the 14th section of the 1 1 & 12 Yict. c. 
43, after directing, as before has been shown {ante, p. 69), 
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that the ioformation or complaint shall he dismissed, 
says that the justices- 
Shall give the defendant in that hehalf a certificate thereof, which 
sud certificate afterwards, upon being produced, without further proof 
shall be a bar to any subsequent information or complaint for the same 
matters respectively against the same party. 

Certificate when to be given,"] — Under the Common 
Assaults Act, 9 Geo. 4, c. 31, s. 27, the justices are 
empowered to grant a similar certificate, hut in that 
ease it is to he granted ^^ forthwith /' and, accordingly, 
where the certificate was not granted until two months 
afterwards, it was held not to constitute any defence : 
(Reg. y. Robinson^ 12 A. & E. 672.) But, by the sec- 
tion upon the same subject in a later act, it will 
be seen that no particular limit is put upon the time 
within which the certificate is to be given. To avoid, 
however, any doubt or difficulty upon the subject^ it 
should be applied for at once, when it will be the duty 
of the justices immediately to give it. The following 
is the form prescribed by the statute : — 

I hereby certify than an information (or complaint) preferred by C. D. 
against A. B., for that (jfc^ (uinihetummoni)^ was this day considered 
by me, one of Her Majesty's jostices of the peace in and for the {couniy) 
of , and was by me dismissed {wOh costs). 

Dated this day of , 185 . J. S. 

Convicting or making an Order upon the Defendant 
— Costs."] — ^If the justices come to the determination to 
convict or make an order upon the defendant (ante^ 
p. 67), they are then empowered by section 18 of the 
11 & 12 Vict. c. 43, to award costs. That section 
says— 

That in all cases of summary conviction, or of orders made by a justice 
or justices of the peace, it shaU be lawful for the justice or justices 
making the same, in his or their discretion, to award and order in and 
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hj. sucb coDTiction or order that the defendant shall paj to the proae- 
cntor or complainant respectiFeij such costs as to such justice or jastrcn 
shall seem just and reasonable in that behalf; . . . and the sums 
80 allowed for costs shall in all cases be specified in snch conviction or 
<»^r, or order of dismissal afoiesud, and the same shall be recoTerable 
in the same manner and nnder Uie same warrants as any penalty or sum 
of money adjudged to be paid in and by snch conviction or order is to be 
recoverable; and in cases where there is no snch penalty or sum to be 
thereby recovered, then such costs shall be recoverable by distress and 
sale of the goods and chattels of the party, and in default of such distress 
by imprisonment, with or without hard labour, for any term not exceed- 
ing one calendar month, unless such costs shall be sooner paid. 

Pronouncing Judgment — Form ofj] — In pronouncing 
their judgment against the defendant the justices will 
be careful to include in it all that they intend, being 
especially careful to keep strictly to the provisions of 
the particular statute or statutes upon the subject. 
They should distinctly state the amount of fine or the 
length of imprisonment, and whether with or without 
hard labour (if empowered to give it), together with 
the costs they adjudge. 

Statutable Requisites of Judgment."] — The justices 
will do well in pronouncing their judgment, to ascer- 
tain, by a reference to the act of Parliament upon 
which the proceedings are instituted, that they are 
pursuing strictly the requirements of the statute. In 
many cases the statute is imperative as to the penalty, 
and in such case the magistrates will have no discretion, 
but must pursue the legislative provisions, however 
harsh they may appear to be as applicable to the 
offence proved. In others the punishment is greatly 
in their discretion, whereby they are enabled so 
to apportion it as to meet the precise merits of the 
case. 

Cf Convicting of several Offences,"] — In cases not 
governed by the 11 & 12 Vict. c. 43, the information 
or complaint may be in respect of several offences, if 

[M. c] H 



i 



74 PKTTT SESSIONS. 

thej arise out of the same subject-matter and are not 
in relation to totally different enactments, as under the 
Game Laws (R. v. Swallow, 8 T. R. 284), and whether 
or not the defendant is liable to several penalties in 
respect of several acts, or to one penalty only, will de- 
pend upon the wording of the act of Parliament. If 
the various acts committed constitute, in fact, but one 
oifence, only one penalty will be incurred : {Crepps v. 
Durderiy 2 Cowp. 640 ; R, v. Matthews^ 10 Mod. 26 ; 
R. v. Lovett, 7 T. R. 152 ; Brooks v. MUliken, 3 T. R. 
509.) It would now, however, be much better that 
there should be a distinct information for each offence, 
and then there may be a distinct penalty for each. 
But if the proceedings are governed by that statute, 
then, ' as has been seen (ante, page 22), the com- 
plaint or information is to be for one matter or thing 
only. 

Two or more Defendants — Joint or several Offences.'] 
— If there be two or more defendants, great additional 
care should be taken that the judgment be correct. If 
there be more than one defendant, and they are con- 
victed of one offence, whether it be in its nature joint 
or several, as for an assault, a separate fine should be 
imposed upon each : (Morgan v. Brown, 5 A. & E. 
515 ; 5L.J. 77, M. C.) 

When each Defendant to be fined to the full Amount,] 
— ^Where, also, there are several defendants, it will be 
a matter of great importance to consider whether or 
not each party is liable to be fined to the full amount, 
or one fine only is to be imposed upon the whole. If the 
statute impose a particular penalty for a certain act, 
then, if it be committed by two or more, only one penalty 
is incurred : (Rex v. Bleasdale, 4 T. R. 809.) But if 
the penalty be obviously imposed upon each offender, 
or if the offence be of a several nature, so that the guilt 
of each is distinct though the act may be the same, the 
full penalty may be imposed upon each : (Rex v. Hube 
and others, 5 T. R. 542.) In Rex v. Clarke (Cowp. 
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610), Lord Mansfield laid down the rule very intel- 
ligibly. He says — 

Where the offence is in its nature tingle, and cannot be severed, there 
the penalty shall be only single ; becausOi though several persons may 
j(nn in committing it, it still constitutes but one offence. But where 
the offence is in its nature several, and where every person may be aepct- 
raUhf guilty of it, there each offender is separately liable to the penalty, 
because the crime of each is distinct from the offence of the others, and 
each is punishable for his own crime. For instance, the offence created 
by Stat. 1 & 2 Phil. & H* o. 12, is '* impounding a distress in a wrong 
place.** One, two, three, or four may impound it wrongfully; still it is 
but one act of impounding it — it cannot be severed. It is but one offence, 
and therefore shall be satisfied by one forfeiture. 

In the case of Bex v. Dean (12 Mee. & W. 39), 
Mr. Baron Alderson puts the point in a very clear 
light. His lordship says — 

Ton must look at the statute to see whether every person is to be 
pnnisbed, or every offence to be punished. If every offence is to be 
punished, there is to be one penalty only, however large the number of 
persons that committed it; but if there are several penalties on each 
person, it is obviously otherwise. 

Justices to make a Minute of Conviction or Order, 
4rc.] — Upon the justices determining upon convicting 
the defendant, or of making an order upon him, they 
are required by section 14 to make a minute or memo- 
randum thereof, and the conviction or order itself is 
afterwards to be drawn up by them in proper form 
under hand and seal, and to be lodged by them with 
the clerk of the peace, to be by him filed among the 
records of the general quarter sessions of the peace. 

Copy of the Minute of the Order to be served upon 
Defendant.'] — Under the 11 & 12 Vict. c. 43, before a 
defendant can be proceeded against under the judg- 
ment for not obeying an order of justices, a copy of the 
minute of it made by them at the time should be 
served upon him. This, it will be observed, does not 

H 2 
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apply to convictions. The portion of the 1 7th section 
upon the subject is as follows : — 

And in all cases where, bj any act of Parliament, authority is given 
to commit a person to prison, or to levy any sum npon bis goods or 
chattels, by distress, for not obeying any order of a justice or justices, 
the defendant shall be served with a copy of the minute of such order 
before any warrant of comnutment or of distress shall issue in that be- 
half, and such order or minute shall not form any part of such warrant 
of commitment or of distress. 

The execution of the Judgment"] — As regards the 
execution of the j udgment of the justices, this will depend 
upon the special provisions of the statute under which 
the proceedings are taken. It may be that the statute 
directs that the defendant be imprisoned for a certain 
period, with or without hard labour, or that he do pay 
a sum of money, to be levied by distress, or, in default 
of distress, that he be imprisoned ; and the payment 
may be either at once, or (as in orders of bastardy) 
at particular intervals extending over a period of time. 
Whatever may be the legislative enactment upon the 
subject, it should be carefully and strictly pursued. 

If the statute direct the defendant to be imprisoned 
for a certain time, the 24th section of the 1 1 & 12 Vict, 
c. 43, in cases within its operation, directs as follows : — 

That where a conviction does not order the payment of any penalty^ 
but that the defendant be imprisoned, or imprisoned and kept to hard 
labour, for his offence, or where an order is net for the payment 
of money, but for the doing of some other act, and directs that 
in case of the defendant's neglect or refusal to do such act, he 
shall be imprisoned, or imprisoned and kept to hard labour, and the de- 
fendant neglects or refuses to do such act, in every such case it shall be 
lawful for such justice or justices making such conviction or order, or for 
some other justice of the peace for the same county, riding, divinon, 
liberty, city, borough or place, to issue his or their warrant of commit- 
ment, under his or their hand and seal, or hands and seals, and requiring 
the constable or constables to whom the same shall be directed to take 
and convey such defendant to the house of correction or common gaol 
for th« same county, riding, division, liberty, city, borough or place aa 
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the case may be, and there to deliver him to the keeper thereof, and re- 
quiring such keeper to receive snch defendant into such house of correc- 
tion or gaol, and there to imprison him and keep him to hard labour, as 
the case may be, for such time as the statute on which such conviction 
or order is founded as aforesaid shall direct; and in all such cases where, 
by such conviction or order, any sum for costs shall be adjudged to be 
piud by the defendant to the prosecutor or complainant, such sum may, 
if the justice or justices shall think fit, be levied by warrant of distress 
in manner aforesaid, and in defaultof distress the defendant may, if such 
justice or justices shall think fit, be committed to the same house of cor- 
rection or common gaol in manner aforesaid, there to be imprisoned for 
any time not exceeding one calendar month, to commence at the termi- 
nation of the imprisonment he shall then be undergoing, unless such 
sum for costs, and all costs and charges of the said distress, and also the 
ooBts and charges of the commitment and conveying of the defendant to 
prison, if such justice or justices sliaU think fit so to order, shall be 
sooner paid. 

Apprehending Defendant if to be Imprisoned.^ — If» 
then, the statute directs the party to be imprisoned, the 
warrant for his commitment will at once be made out ; 
amd should he be present, the constable will immediately 
apprehend him and convey him to prison ; if, however, 
he be not present, the constable who has the warrant 
will seek him out, and if he have removed into another 
jurisdiction he will get the warrant backed, as provided 
for by section 3, and thereupon he may in like man- 
ner be apprehended. 

It will be convenient to consider separately, warrants 
as applicable to convictions and orders, « 

FIRST. 

WABBANTS UPON CONVICTIONS. 

WARRANT OF COMMITMENT ON ▲ CONVICTION WHBRB THE 
PUNISHMENT IS BT IMPRISONMENT. 



a 



To the constable of , and to the keeper of the (House 

to Ufii, 3 of Correction) at , in the said (jcourUy) of 

Whereas A. B. late of (labourer)^ was this day duly convicted 

H 3 
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before the undersigned, (one) of Her Majesty's justices of the peace in 
and for the said (county) of , for that (ttaimg the offence as m 

the conviction)^ and it was thereby adjudged that the said A. B., for 
his said offence, should be imprisoned in the (Botue of Correction) at 
, in the said county (and there hqpi to hard lai>our), for the 
space of : these are therefore to command yon, the said constable 

of , to take the said A. B. and him safely convey to the (Houte 

of Correction) at aforesaid and there to deliver him to the keeper 

thereof, with this precept; and I do hereby command you, the said 
keeper of the said (ffoute of Correction)^ to receive the said A.B. into 
your custody in the said (House of Correction)^ there to imprison him 
(and keep him to hard labour) for the space of ; and for your so 

doing this shall be your sufficient warrant. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the (ooimfy) aforesttd^ 

J. S. [l. s.} 

WARSAirr OF DISTRESS FOR COSTS VTOV ▲ CONTICTIOV WHSRB 
THE OFFENCE IS PUNISHABLE BY DCPRISONMBNT. 



— jTo 

to wit, 5 i 



To the constable of , and to all other peace officers 

in the said (coim^^) of 
Whereas A. B., of (labourer), was on last past dulj 

convicted before the undersigned (one) of Her Majesty's justices of the 
peace in and for the said comity, for that (stai^ the offence as in the 
conviction), and it was thereby adjudged that the said A. B., for his said 
offence, should be imprisoned in the (House of Correction) at ,. 

in the sud (county), (and there kept to hard labour) for the space of 
^ ; and it was also thereby adjudged that the said A. B. should 
pay to the said (k D. the sum of for his costs in that behalf; and 
it was thereby ordered that if the said sum of , for coots, should 

not be paid (forthwith), the same should be levied by distress and sale 
of the goods and chattels of the said A. B. and it was adjudged that in 
default of sufficient distress in that behalf the said A. B. should be im- 
prisoned in the said (House of Correction, and there kept to hard labour') 
for the space of , to commence at and from the termination of his 

imprisonment aforesaid, unless the said sum for costs, and all costs and 
charges of the said distress, and of the commitment and conveying of 
the said A. B. to the said (House of Correction), should be sooner paid ; 
and whereas the said A. B. being so convicted as aforesdd, and being 
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raqnired to pay the said sum of for costs, hath not paid ths same 

or anj part thereof, hot therem hath made defaalt(*): these are there- 
fore to command yon, in Her Majesty's name, forthwith to make distress 
of the goods and chattek of the said A. B., and if, within the space of 

days next after the making of saoh distress, the said last-men- 
tioned sum, together, with the reasonahle charges of taking and keeping 
the said distress, shall not be paid, that then yon sell the goods and 
chattels so by you distrained, and do pay the money arising from sncb 
sale to , the clerk of the justices of the peace for the division 

of , in the said (cotm^y), that he may pay the same as by law 

directed, and may render the surplus (if any), on demand, to the said 
A. B.; and if no such distress can be found, then that you certify the 
same unto me, to the end that such proceedings may be had therein as 
to the law doth appertain. 

Giyen under my hand and seal this day of , in the 

year of our Lord , at , in the (oountif) aforesaid. 

J. S. [l. 8.] 

WABBANT OF COMMITMEKT FOR WANT OF DISTRESS. 

-% To the constable of , and to the keeper of the {House 

to wit, ) of Correction) at , in the said (coutUtf) of 

Whereas (^., as in the kut/orm to the agterisi (*), and thenthus)', 
and whereas afterwards, on the day of in the year afore- 

said, I, the said J. S., issued a warrant to the constable of , com- 

manding him to leyy the said sum of , for costs, by distress and 

sale of the goods and chattels of the said A. B.; and whereas it appears 
to me, as well by the return of the said constable to the said warrant of 
distress, as otherwise, that the said constable had made diligent search 
for the goods and chattels of the said A. B., but that no suflBcient dis- 
tress whereon to levy the sufn above mentioned could be found: these 
are therefore to command you, the said constable of , to take the 

said A. B. and him safely convey to the (House of Correction) at 
aforesaid, and there to deliver him to the keeper thereof, together with 
this precept: and I do hereby command you, the said keeper of the said 
{Home of Correction), to receive the swd A. B. into your custody in 
the said (Hotue qf Correction), and there to imprison him (and keep 
him to hard labour) for the space of , unless the said sum, and 

all oooto and chaiges of the said distress (and of the oonmitnient and 
comfe^ the taid A. B, to the taid Botue qf Correction), amounting 
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to the fortber sum of , shall be soooer paid nolo you, the said 

keeper; aod for yoar so doing this shall be your sufficient warrant. 

Given under my hand and seal this day of , in the 

year of onr Lord , at , in the (comity) aforesaid. 

J. S. [l, s.] 

Imprisonment in Default of Payment of Fine."] — 
It may probably be, that the statute upon the subject 
directs that a fine shall be imposed in the first instance, 
and in default of payment, then that the defendant be 
imprisoned ; in that event, the course of proceeding is 
pointed out by section 23 of the 11 & 12 Vict. c. 43, 
which enacts that in all cases where the statute, by 
virtue of which a conviction for a penalty or compen- 
sation or an order for the payment of money is made, 
makes no provision for such penalty or compensation 
or sum being levied by distress, but directs that if the 
same be not paid forthwith, or within a certain time 
therein mentioned or to be mentioned in such convic- 
tion or order, the defendant shall be imprisoned or im- 
prisoned and kept to hard labour for a certain time, 
unless such penalty, compensation or sum be sooner 
paid, in every such case such penalty, compensation or 
sum shall not be levied by distress ; but if the defendant 
do not pay the same, together with costs, if awarded, 
forthwith or at the time specified in such conviction or 
order for the payment of the same, it shall be lawful 
for the justice or justices making such conviction or 
order, or for any other justice of the peace, to commit 
him to prison, and to be kept to hard labour as the case 
may be, for the time named in such statute, unless the 
sum, together with the costs of conve3ring him to prison 
(if so ordered), be sooner paid. 

WABBAmr OF COMICITHENT UPON A OONyiCTION FOR A PENALTT 

IN THE FIRST INSTANCE. 

) To the constable of , and the keeper of the (Some qf 

to wit. S Correction) at , in the said (county) of 

Whereas A. B., late of ff^labourer), was on this day dolj coo- 

▼icted before the nndersigned (one) of Her Majesty's justices of the peaee 
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in and for the said {cowiii/)^ for that (ttaiing the offence turn the 
/urn); and it was thereby adjudged that the sud A.B. for his said offence, 
shonld forfeit and pay the sum of (^., ai imthe oonvioftcm), 

and should pay to the said C« D. the sum of for his costs in that 

behalf; and it was thereby farther adjndged that if the said seToral 
sums shoold not be paid (Jorthtoith) the said A. B. shoald be impri- 
soned in the (JETowe of Correction) at , in the said (eotmfy), (and 
there Jc^t to hard labour) for the space of , onless the said 
seyeral snms {and the outs and chargee of convofing the said A. B. to 
the said House of Correction) should be sooner paid ; and whereas the 
time in and by the said conyiction appointed for the said several sums 
hath elapsed, but the said A. B. hath not paid the same or any part 
thereof, bnt therein hath made default : these are therefore to command 
yon, the said constable of , to take the said A. B. and him sa&ly 
to convey to the (House of CorrecUon) at aforesaid, and there to 
dehver him to the "keeper thereof, together with this precept ; and I do 
hereby command you, the said keeper of the said (House of Correction) ^ 
to receive the said A. B. into your custody in the said (House qfCor" 
rection)j there to imprison him (and keep him to hard labour) for the 
space of . unless the said several sums (and the costs and charges 
of conveying him to the said (House of Correction), amounting to the 
farther sum of ) shall be sooner paid ; and for your so doing this 
shall be your sufficient warrant. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the (county) aforesaid. 

(J. S.) [l. b.] 

Levying Penalty by Distress."] — ^Manj statutes direct 
that, in the first instance, the penalty shall he levied 
by distress, and that the party is to he imprisoned only 
in default. Upon this suhject the 19th section of the 
1 1 & 1 2 Yict. c. 43, enacts — 

That where a conviction adjudges a pecuniary penalty or compensa- 
tion to be paid, or where an order requires the payment of a sum of 
money, and by the statute authorizing such conviction or order, such 
penalty or compensation or sum of money is to be levied upon the 
goods and chattels of the defendant by distress and sale thereof, and 
«]so in cases where, by the statute in that behalf, no mode of raising or 
levying such penalty, compensation or sum of money, or of enforcing the 
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payment of the same, is stated or provided, it shall be lawfal for the 
justice or jastioes making snch conviction or order, or for any justice of 
the peace of the same connty, riding, division, liberty, city, borongh or 
place, to issue his or their warrant of distress for the purpose of levying 
the same, which said warrant of distress shall be in writing under the 
hand and seal of the justice making the same ; and if, after the delivery 
of such warrant of distress to the constable or constables to whom the 
same shall have been directed to be executed, sufficient distress shall 
nofbe found within the limits of the justice granting snch warrant, 
then upon proof alone being made upon oath of the handwriting of the 
justice granting such warrant before any justice of any other county or 
place, such justice of such other county or place shall thereupon make 
an indorsement on such warrant, signed with his hand, authorizing the 
execution of such warrant within the limits of his jurisdiction, by virtue 
of which said warrant and indorsement the penalty or sum aforesaid 
and costs, or so much thereof as may not have been before levied or 
paid, shall and may be levied by the person bringing such warrant, or 
by the person or persons to whom such warrant was originally directed, 
or by any constable or other peace officer of snch last-mentioned county 
or place, by distress and sale of the goods and chattels of the defendant 
in such other county or place. 

It will be seen, from the foregoing section, that a 
warrant of distress may thus be issued against a de- 
fendant in cases, not only where the statute upon which 
the procedings are founded expressly directs the penalty 
or sum to be levied by distress, but also where the 
statute makes no mention of the way in which the pay- 
ment of the penalty or sum is to be enforced. It will 
also be seen that the section contains a provision for 
levying the distress beyond the limits of the justice 
who grants the warrant. 

The following may be the form of the warrant. 

WARRANT OF DISTRESS UPON A CONYICTION FOR A PENALTY. 

-% To the constable of * , and to all other peace officers in 

to tint. ) the said (county) of 

Whereas A. B., late of , (labourer), was on this day (or on 

last past) duly convicted before the undersigned, (one) of Her 

Majesty's justices of the peace in and for the said (county) of , 
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for that (stating the offence a$ m the eonvietwn), and it was thereby 
adjudged that the said A. B. sboald, for sach his offence, forfeit and pay 
{(fc,, as m the conptctton), and should also pay to the said C. D. the 
sum of for his costs in that behalf ; and it was thereby ordered 

that if the said seyeral enms should not be paid (Jbrthwith), the same 
should be levied by distress and sale of the goods and chattels of the 
said A. B. ; and it was thereby also adjudged, that in default of suffi- 
cient distress the said A. B. should be imprisoned in the (House of 
Correction) at , in the said (county), (and there kept to hard 

labour), for the space of , unless the said several sums and all 

costs and charges of the said distress, and of the commitment and con- 
veying of the said A. B. to the said (House of Correction), should be 
sooner paid ; and whereas the said A. B. being so convicted as aforesaid 
and being (now) required to pay the said sums of and 

hath not paid the same or any part thereof, but therein hath made de- 
fault (*) : these are therefore to command you in Her Majesty's name 
forthwith to make distress of the goods and chattels. of the said A. B., 
and if within the space of days next after the making of such 

distress the said sums, together with the reasonable charges of taking 
and keeping the distress, shall not be paid, that then you do sell the said 
goods and chattels so by you distrained, and do pay the money arising 
by such sale unto , the clerk of the justices of the peace for the 

division of , in the said (county), that he may pay aud apply the 

same as by law is directed, and may render the overplus (if any), on 
demand, to the said A. B. ; and Jf no such distress can be found, that 
then you certify the same unto me, to the end that such further pro- 
ceedings may be had thereon as to the law doth appertain. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the (county) aforesaid. 

J. S. [l. 8.] 

Sacking fVdrrantJ] — If it is found necessary to exe- 
cute the foregoing warrant in another jurisdiction, 
the following maj be the form of indorsement : — 

INDORSEMRNT TS BACKING A WARRANT OF DI8TBB8S. 

1 Whereas proof upon oath hath this day been made before me, 

to wit, 3 one of Her Majesty's justices of the peace in and for the 
said county of , that the name of J. S. to the within warrsnt 

sabscribed is of the handwriting of the justice of the peace within men- 
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tioned: I do therefore aothorize W. T., who hringeth to me this warrast, 
and all other persoas to whom this warrant was originally directed or hj 
whom the same may be lawfully ezecoted, and also all constables and 
other peace officers of the said (couniif) of , to execute the same 

within the county of 

Given nnder my hand this day of , 185 • 

J. B. * 

Iloto Defendant to be dealt toith pending Distress^ — 
When a warrant of distress thus issues in any case 
within the operation of the 11 & 12 Vict. c. 43, the 
justices are, bj section 20, authorized either to let the 
defendant go at large, or verbaliy, or by a written 
warrant in that behalf, to order him to be kept and 
detained in safe custody until the return shall be made 
to such warrant of distress, unless the defendant shall 
give sufficient security, by recognizance or otherwise, 
to the satisfaction of the justice, for his appearance 
before him at the time and place appointed for the 
return of such warrant of distress, or before such other 
justice or justices for the same county, &c., as may be 
there. 

The following may be the form of the recognizance : — 

— ) Be it remembered, that on A. B. {labourer) and L. M. 

to fpit» 3 of (labottrer)t personally came before me, the under- 

signed, (one) of Her Majesty's justices of the peace in and for the said 
(county) of , and seTerally acknowledged themselves to owe to 

our Sovereign Lady the Queen the several sums following (that is to 
say): the said A. B. the sum of , and the said L. M. the sum 

of of good and lawful money of Great Britain, to be made and 

seised of their several goods and chattels, lands and tenements respec- 
tively, to the use of our said lady the Queen, her heirs and successors, 
if he, the said A. B^ shall fail in the condition indorsed. 

Taken and acknowledged the day and year first above mentioned 
at , before me. J. S. 

The condition of the within-written recognizance is such, that if the 
Mid A. B. shall personally appear on the day of instant, 

at o'clock in the forenoon at , before such justices of the 

peace for the said (oounfy) as may then be there, being the day appointed 
for the return of a certain warrant of distren this day issued by me, the 
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add justice, to levy on the goods and chattels of the said A« B., certain 
flams adjudged to be paid by him and to be so levied ; and to be further 
dealt with according to law, then the said reoogniiance to be void, or 
else to stand in full force and virtue. 

Hotv, if no Goods found,"] — ^If, after the warrant of 
distress has issued, the constable is unable to find any 
goods of the defendant whereon to make the levj, he 
will make his return of the fact, and the justice will 
thereupon issue his warrant of commitment, first ascer- 
taining the amount of additional costs incurred hj the 
abortive distress and of the commitment and conveying 
the defendant to prison. 

Goods should not be distrained^ if insufficient.'] — When 
a warrant of distress has issued, and it is found that 
though there be some goods, there is not sufficient to 
satisfy the whole amount, the distress ought not to be 
levied, but the alternative commitment should be re- 
sorted to, since, should the goods be taken (though 
insufficient to satisfy the whole sum), the defendant 
cannot afterwards foe committed in respect of the 
balance, as he cannot be made the subject of both 
punishments upon one conviction : {Eex v. fVyatt, 2 
lid. Eaym. 1195, 1196.) 

Commitment of Defendant, on no Distress found,] — 
With reference to committing the defendant upon the 
failare of the warrant of distress, section 21 of the 
1 1 & 12 Vict. c. 43, enacts as follows : — 

That if, at the time and place appointed for the retnm of any such 
warrant of distress, the constable who shall have had the execution of 
the same shall return that he could find no goods or chattels, or no suffi- 
cient goods or chattels whereon he conld levy the sum or sums therein 
mentioned, together with the costs of or occasioned by the levying of the 
same, it shall be lawful for the justice of the peace before whom the 
same shall be returned to issue his warrant of commitment under his 
hand and seal, directed to the same or any other constable, reciting the 
conviction or order shortly, the issuing of the warrant ot distress and 
tSie return thereto, and requiring such constable to conv«y such defendant 

[m. c] I 
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to the bonse of oorreetioD, or if there be no bonse of correction, tben to 
the common gaol of the conntj, riding, difisioo, liberty, city, boroogh 
or place for which each justice shall then be acting, and there to deliYor 
him to the keeper thereof, and requiring snch Iceeper to receiTe the de- 
fendant into snch bonse of correction or gaol, and there to imprison him 
and keep him to hard labour, in such manner and for such time as shall 
have been directed and appointed bj the statute on which the conviction 
or order mentioned in such warrant of distress was founded, unless the 
sum or sums adjadged to be paid, and all costs and charges of the dis- 
tress, and also the costs and charges of the commitment and oonvejing 
of the defendant to prison, if such justice shall think fit so to order (the 
amount thereof being ascertained and stated in such commitment) shall 
be sooner paid. 

If, therefore, the constable return that he has been 
unable to make a levj, the justice will proceed to com* 
mit the defendant. 

constable's return to a warrant of DI8TRB80. 

I, W. T., constable of , in the (coim^) of , do hereby 

certify to J. S., esquire, one of Her Majesty's justices of the peace for the 
said county, that by yirtue of this warrant I have made diligent search 
for the goods and chattels of the within-named A. B., and that I can 
find no sufficient goods or chattels of the said A. B. iv hereon to levy the 
sums within mentioned. 

Witness my hand, this day of , 185 . 

W. T. 

The following may be the form of commitment : — 

warrant of commitment for want of distress. 

-— — 7 To the constable of , and to the keeper of the (i7ottse 

to xoiL 3 of Correction) at , in the said (countif) of 

Whereas (^c, a« in the foregoing dittreu toarrant (page 82), to tke 
aiteriik (*), and then thus :) and whereas afterwards, on the day 

of , in the year aforesaid, I, the said justice, issued a wamat 

to the constable of , commanding him to levy the said sums 

of and , by distress and sale of the goods and chattels of 

the said A. B.; and whereas it appears to me, as well by return of the 
said constable to the said warrant of distress as otherwise, that the said 
constable hath made diligent search for the goods and chattels of the 
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tud A. B., bat that no sufficient distress whereon to levy the smns 
above mentioned conld be foond ; these are therefore to oommand yon, 
the said constable of , to take the sud A. B. and him safely to 

convey to the {Howe of Correction) at aforesaid, and there deliver 

him to the said keeper, together with this precept; and I do hereby 
oommaod yon, the said keeper of the said (House of CorreOlion\ to 
receive the said A. B. into yonr costody in the said {House of CorreC" 
UofCy, there to imprison him {<md keep him to hard labour) for the space 
of , nnless the said several snms, and all costs and charges of the 

said distress {and of ike eommiimenit €md conveying of the said A,B»to 
the said House of Correction), amounting to the further sum of , 

shall be sooner paid unto yon, the said keeper; and for your so doing 
this shall be yonr sufficient warrant. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the {county) aforesaid. 

J. S. [l. s.] 

Commitment in the first instance, where Defendant 
confesses he has no Goods, or a Distress would be 
ruinotis,"] — ^In cases where it is obvious that the defen- 
dant has no goods whereon to levy in the first instance, 
and where, therefore, it woald be idle to issue a distress 
warrant, or where the issuing of a distress warrant 
would be ruinous to his family, the Legislature 
has provided for the issuing of a warrant of com- 
mitment in the first instance ; the latter part of the 19th 
section of the 1 1 & 12 Vict. c. 43, thus enacts upon the 
subject : — 

Provided always, that whenever it shall appear to any justice of the 
peace to whom application shaU be made for any sueh warrant of dis- 
laress as aforesaid that the issuing thereof would be ruinous to the 
defendant and his fiiunily, or wherever it shall appesr to sueh justice, by 
tlie confession of the defendant or otherwise, that he hath no goods or 
chattels whereon to levy such distress, then and in every such case it 
shall be lawful for such justice, if he shall deem it fit, instead of issuing 
Bnch- warrant of distress, to commit such defendant to the house of cor- 
rection, or if there be no house of correction within his jurisdiction 
then to the common gaol, there to be imprisoned, with or without hard 
Iftboor, for such time and in such manner as by law such defendant 

I 2 
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might be so committed in case such warrant of distress had issned and 
no goods or chattels could be fonnd wheieon to levy such penalty or snm 
and costs, aforesaid. 

The following may be the form of the warrant in 
such a case : — 

WARRANT OF COMMITMENT IN THE FIRST INSTANCE ON CONFES- 
SION BY DEFENDANT OF THERE BEING NO GOODS, OB WHEBB 
THE DISTRESS WOULJ> BE RUINOUS TO HIM. 

— 1 To the constable of , and to the keeper of the (iTocise 

to wit, 3 of Correction) at , in the said (cowtty") of 

Whereas A. B., late of the parish of , in the (county) of , 

was on this day dnly convicted before the undersigned (one) of Her 
Majesty's jastices of the peace in and for the said (county) of , 

for that he, the said A. B., did on tiie day of , at the parish 

of , in the (countt/) of aforesaid (here tei out the offence) 

contrary to the form of the statute in such case made and provided ; and 
it was thereby adjudged that the said A. B. should, for such his offence, 
forfeit and pay (here state Ike penalty and compensation, if any), and 
should also pay to the said 0. D. the sum of for his costs in that 

behalf; and it was thereby ordered that if the said several sums should 
not be paid forthwith, then, inasmuch as it hath been made to appear to 
me that the issuing of a warrant of distress in this behalf would be 
ruinous to the said A. B. and his family (or that the said A. B. hath 
no goods or chattels whereon to levy the said sums by distress), it was 
thereby also adjudged that the said A. B. should be imprisoned in the 
(House of Correction) at , in the said (county) of , (atidf 

there kept to hard labour) for the space of , unless the said several 
sums (and costs and charges of commitment and conveying of ike said 
A. B, to the said Mouse of Correction) should be sooner paid. And 
whereas the said A. B^ being so convicted as aforesaid, and being now 
required to pay the said sums of and , hath not paid the 

same or any pari thereof, but therein hath made defmnlt: these are there- 
fore to command yon, the said constable, to take the said A. B. and him 
safely convey to the (House of Correction) at afdvesaid, and there 

to deliver him to the keeper thereof, together with this precept and I 
do hereby command yon, the said keeper of the said (Bouse of Corree* 
tion\ to receive the said A. B. into your custody in the sud (Homse of 
Correction), there to imprison him (and hetp him to hard labesir) for 
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die spMo of , unless the said serenl soois (and the ooits and 

^karget qf the eommitmeni oHdeonve^ing of him to the oaid (Houte of 
CorreeHon), amoitnUng to thejurther turn of ) sludl be sooner 

peid; and for joor so doing this shall be your snffietent warrant. 

GiTsn nnder my band and seal this day of , in the 

year of oar Lord at , in the (cowUg) aforesaid. 

J. S. [l. b.] 

SECOND. 
WARRANTS UPON ORDERS. 

Judgment upon a Complaint — Order. ^ — ^When jas- 
dceSy upon a complaint, give judgment in favour of the 
complainant, thej give effect to it bj making an order, 
which order, for the most part, is enforced bj warrant 
as upon a conviction. 

Peculiar Provisions as to Orders."] — ^There are, how- 
ever, some peculiar features connected with orders 
which do not present themselves with regard to con- 
victions, and it has therefore been deemed advisable to 
consider them separately. 

Minute of Order to be. served upon Defendant.'] — 
By section 17 of the 11 & ]2 Yict c. 43, it is 
enacted — 

That in all cases where by any act of Parliament authority is given 
to oommit a person to prison or to levy any snm upon his goods and 
ebattels by distress for not obeying any order of a justice or justices, 
tbe defendant shall be served with a copy of the minute of such order 
beiare any warrant of commitment or of distress shall issue in that 
behalf, and such order or minnte shall not form any part of such 
warrant of commitment or of distress. 

before, therefore, a defendant upon an order can be 
proceeded against under the above statute for not obey- 
ing such order, he must be served with a copy of the 
minnte of the order.^ 

I 3 
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The section itself sajs nothing as to how the copy of 
the minute is to be served, but states that ^' the de* 
fendant shall be served ;" but as the forms of the orders 
and of the warrants upon the orders under the statute 
direct, in the one case, the copy of the minute of the 
order to be ''served upon the defendant either per- 
sonally or by leaving the same for him at his last or 
most usual place of abode," and in the other recite that 
it has been so served, it would seem that leaving the 
copy of the minute for him at his last or most usual 
place of abode will be good service. 

The following may be the form : — 

MINUTQ OF AN OBDBB OF JUBTIOBS TO BB BEBVBD UPON TBM 

DBFBNDANT. 

At a petty -seBsion of Her Majesty's jastices of the peace for the 
{county) of , bolden at , in and for the {division) of , 

on the day of , 185 , 

G. D. Complainant, 
against 

A. B. Defendant, 
It is adjudged and ordered that the said A. B. shall forthwith (or oo or 
before the day of instant), pay to the said C. D. thesmn 

of , and also the sum of , for costs (to be recorered by 

distress), and in default the said A. B. to be imprisoned (with haird 
labour) for , unless sooner paid, with the costs of (distress and) 

conveyance to gaol. 

Costs of Defendant, how obtained,"] — ^If the justices 
dismiss the complaint with costs, the amount may be 
levied by distress, and in default of distress or payment, 
the complainant may be imprisoned, for any time not 
exceeding one calendar month, unless sooner paid, 
together with the costs of the distress and of his 
commitment and conveyance to gaol : (sect. 26.) 

The forms of a warant of distress for the defendants 
costs upon a complaint, and of a commitment in default 
of distress, have before been given {ant€, p. 70.) 

When order made upon Defendant^ — ^If the justices 
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make an order upon the defendant which is not obeyed, 
and he has been served with a minute of it as above, 
a warrant may be granted either to distrain upon 
his goods or to commit him to prison according to 
circumstances. 

When Order not for the payment of Money. ^ — ^It 
may be that the order is not made for the payment of 
money, but for the not doing of some act, the refusal to 
do which renders the defendant liable to be imprisoned ; 
in that case, sect. 24 of the II <& 12 Vict. c. 43, enacts 
that where such order is not for the payment of money, 
but for the doing of some other act, and directs that, in 
case of the defendant's neglect or refusal to do such act, 
he shall h^ imprisoned, or imprisoned and kept to hard 
labour, and if the defendant neglects or refuses to do 
such act, in every such case it shall be lawful for the 
justice making such order, or some other justice, to 
issue his warrant of commitment of such defendant to 
prison, to be kept to hard labour, as the case may be, 
for such time as the particular statute may direct, and 
that, where in such case costs are adjudged, they may 
be levied by distress, and in default of distress the de- 
fendant may be committed for any time not exceeding 
one calendar month, to commence at the expiration of 
the imprisonment he is then undergoing, unless such 
costs, &c., shall be sooner paid. 

Upon an order of this kind the warrant may be as 
follows : — 

W^ABRAIVT OF COMMrCMBNT ON AN ORDBS WHBRB THE PISOBBT- 
INO OF IT IS FUNISHABLB BY IHPBISONMBNT. 

— I To the constable of , and to the keeper of the (fToitffl 

lo wit, y of ComecHon), at , in the said (^county) of 

Whereas on last past, complaint was made before the under- 

Bigodd. {one) of Her Majesty's justices of the peace in and for the said 
(ocuntg) of , for that (^., <u in the ortkr); and afterwards 

to wit, on the , the said parties appeared before me (or as 

a may be in the order), and thereupon having considered the matter of 
the said comphunt, I adjodged the said A. B. to (^. ae inthe order'), 
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•od that if npoD a wpj «f the minute of that order being duly eerved 
npoD the said A. B., either personally or by leaving the same for him at 
his last or most nsnal pkce of abode, he should neglect or refnse to 
obey the same, it was adjodged that in snch case the said A. fi. for 
BQch his last disobedience shoald be imprisoned in the (^oi»e ofCctrrtC' 
iion) at , in the said county, {and ihert kept to hard labour} 

for the space of (wUeta the said order shotUd be iooner obeifed); 

and whereas it is now proved to me that after the making of the said 
order a copy of the minute thereof was daly served upon the said A. B., 
but he then refused (or neglected) to obey the same, and hath not as 
yet obeyed the said order: these are therefore to command you, the said 
constable of , to take the said A. B. and him safely to convey to the 
{House of Correction) at aforesaid, and there deliver him to the 

said keeper thereof, together with this precept; and I do hereby com- 
mand you, the said keeper of the said {House of Correction), to receive 
the said A. B. into your custody in the said {House of Correction)^ 
there to imprison him {and keep him to hard labour) for the space 
of , and for so doing this shall be your sufficient warrant. 

Given under my hand and seal this day of , in the 

year of our Lord, 185 , at , in the {coiunty) aforesaid. 

J. S. [l. s.] 

WARRANT OF DISTRESS VOR COSTS UPON AN ORDER, WHERE THX 
DISOBETINO OF THE ORDER IS PUNISHABLE WITH IMPRISON- 
MENT. 

To the constable of , and to all other peace officers, in 

the {county) of 

Whereas, on last past, complaint was made before the under- 

signed, {one) of Her Majesty's justices of the peace in and for the said 
{county), for that (^c, as in the order), and afterwards, to wit, on , 

at , the said parties appeared before me as such justice as afiore* 

said {or as it may be m the order), and thereapon having considered the 
matter of the said complaint I adjudged the said A. B. to (^., as in the 
order), and that if, upon a copy of the minute of that order being served 
upon the said A. B., either personally or by leaving the same for him at 
his last or most usual place of abode, he should neglect or refuse to obey 
the same, I adjudged that in such case the said A. B., for snch his dis* 
obedience, should be imprisoned in the {House of Correction) at , in 

the said {county), {and there kept to hard labour) for the tpaoe 
of , unless the said order should be sooner obeyed ; and I thereby 
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ahm adjodged the said A. B. to pay to the said G. D. the sum of , 

for bis costs in that behalf; and I ordered that if the said sum for costs 

shonld not be paid (JbrthuM), the same shoald be levied of the goods 

and chattels of the said A. B. (and in defonlt of sufficient distress in 

that behalf, I thereby adjudged that the said C. D. shonld be imprisoned 

in the said {Howe of Correction) {and there kept to hard labour) for 

the space of , to commence at and from the termination of his 

imprisonment aforesaid, nnless the said sum for costs, and all costs and 

charges of the said distress and of the commitment and conveying of 

the said A. B. to the said {ff ouse qf Correction) be sooner paid); and 

whereas, after the making of the said order, a copy of the minute thereof 

was duly served upon the said A. B», but the said A. B. did not then 

pay, nor hath he paid the said sum of for costs, or any part 

thereof, but therein hath made default: these are therefore to command 

yon, in Her Majesty's name, forthwith to make distress of the goods 

and chattels of the said A. B., and if, within the space of days 

next after the making of such distress, the stud last-mentioned sum, 

together with the reasonable charges of taking and keeping the said 

distress, shall not be paid, that then you do sell the said goods and 

chattels so by you distrained, and to pay the money arising from such 

sale to , the clerk of the justices of the peace for the division 

of , in the said (county), that he may pay the same as by law 

directed, and may render the overplus, if any, on demand, to the said 

A. B. ; and if no such distress can be found, then that you certify the 

same unto me, to the end that such proceedings may be had therein as 

to the law doth appertain. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the (county) aforesaid. 

J. S. [l. s.] 

WAfOLAST OF COMMITMENT ON AN ORDBB IN TUB FIRST INSTANCE. 

"% To the constable of , and to the keeper of the (House qf 

to teit, 3 Correction) at , in the (county) aforesaid. 

Whereas on last past, complaint was made before the under- 

signed (one) of Her Majesty's justices of the peace in and for the said 
(county) of , for that (^., aainthe order), and afterwards, to * 

wit on at , the parties appeared before (me) the said 

justice (or as U may be in the order), and thereupon having considered 
the matter of the said complunt, I adjudged the said A. B. to pay 
to the said 0. D. the sum of , on or before the day 
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of , then next, and also to paj to the said CD. the sum of for 
his costs in that behalf; and I also thereby adjadged that if, the 
said several sums should not be paid on or before the day 

of then next, the said A. B. shonld tie imprisoned in the (^ffoitse of 
Correcdon) at , in the said (counliy), {and there kept to hard labour) 
for the space of , nnless the said sereral sums (and the costs 

and charges of conreying the said A. B. to the said House of Correction) 
shonld be sooner paid. And whereas the time in and by the said order 
appointed for the payment of the said several snms of money hath 
elapsed, bat the said A. B. hath not paid the same or any part thereof, 
bnt therein hath made default. These are therefore to command yon, 
the said constable of , to take the said A. B., and him safely 

eonrey to the said (Boute of Correction) at aforesud, and 

there to deliver him to the keeper thereof, together with this precept ; 
and I do hereby command yon the said keeper of the said {Boute of Cot' 
reciwn) to receive the said A. B. into yoor custody in the said {House of 
Correction)^ there to imprison him {and Jeeep him to hard labour) for 
the space of ; unless the said several snms {and the costs and 

charges of conveying him to the said House of Correction^ amounting 
to the further sum of ), shall be sooner paid to yon the said 

keeper ; and for your so doing this shall be your sufficient warrant. 

Given under my hand and seal this day of in the 

year of our Lord , at , in the {countg) aforesaid. 

J. S. [l. 8.] 

The warrant of commitment for want of distress will 
be the same upon an order as upon a conviction^ which 
see, ante, page 86. 

Defendant to be released on Payment of Sums ordered."] 
— Bj the 28th section of the 1 1 & 12 Vict. c. 43, it is 
enacted that in all cases where any person, against 
whom a warrant of distress shall issue, shall pay or 
tender to the constable the sum or sums mentioned in 
it, together with the amount of expenses of such distress 
up to the time of payment or tender, the constable is to 
cease from further executing it. And in all cases, also, 
in which any person shall be imprisoned for non-pay- 
ment of any penalty or other sum, he may pay or cause 
to be paid to the keeper of the prison the sum mentioned 
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in the warrant of commitment, together with the amount 
of the costs, charges and expenses, if anj, also men- 
tioned in the warrant, and the said keeper is thereupon 
to discharge him, provided he is in custody for no other 
matter. 

One Justice may issue Warrants of Distress or Com^ 
mitmentJ] — In all cases of summary proceedings before 
justices out of sessions, one justice, though not one of 
those who heard the case, may, after the case is heard, 
issue all warrants of distress or commitment : (sect 
29, 11 & 12 Vict. c. 43.) 

Appeals to the Sessions."] — ^The question of appeals 
to the sessions will be considered in the chapters de- 
voted to the Courts of Special and Quarter Sessions. 
It may here, however, be observed, that as many acts 
of Parliament which deal with matters to be adjudi- 
cated upon by summary conviction, contain very 
stringent provisions relative to appeals, such as the 
7 & 8 Vict. c. 101 (Bastardy), which requires the 
notice of appeal to be given within forty-eight hours 
after the adjudication and making of the order, and the 
7 & 8 Geo. 4, c. 53 (Excise), which requires the party 
appealing to give notice of his intention '' immediately" 
after the giving of the judgment, and that, too, to a 
variety of parties, the importance of a foreknowledge 
of what is requisite upon the subject, by a reference 
to the statute itself, and of being prepared at the 
hearing to give such notice, cannot be too strongly 
enforced. 

Commitment for Perjury,] — ^It will be well here to 
draw attention to the powers which justices possess 
under the 14 & 15 Vict. c. 100, of directing a prosecu- 
tion for perjury committed before them. The 19th 
section of this statute contains full and comprehensive 
directions upon the subject, and enables any justice of 
the peace, in special or petty sessions, in case it shall 
appear to him that any person has been guilty of wilful 
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and corrupt perjury in any evidence given before him, 
to direct such person to be prosecuted for such perjury 
in case there shall appear to him a reasonable cause for 
such prosecution, and to commit such person until the 
next assizes for the county, and to bind over parties to 
prosecute, &c. 

To whom Penalties and Money to be Paid, and how 
Accounted for. "^ — By the 31st section of the 11 & 12 
Vict. c. 43, directions are given as to whom penalties 
paid or levied are to be paid, and it eiiacts that in any 
warrant of distress the constable or other person to 
whom it is directed is to be ordered to pay the amount 
to the clerk of the division : and if any person, who is 
convicted in a penalty or ordered to pay a sum of 
money, shall pay it to the constable, such constable is 
forthwith to pay it to such clerk. It further directs 
that if the party is committed to prison upon any con- 
viction or order for non-payment of a penalty or sum 
of money, he may pay the same to the gaoler, who is 
forthwith to pay the same to the clerk as before men- 
tioned. The section t]^en directs that all sums so re- 
ceived by the clerk are forthwith to be paid by him to 
the party or parties to whom the same respectively are 
to be paid, according to the directions of the statute 
lipon which the proceedings have been taken *; and, if 
there are no such directions, then the clerk is to pay 
the amount to the treasurer of the county, &c., for 
which the committing justice shall have acted. And 
every clerk and gaoler is to keep a true account of all 
moneys received by him, of whom received, when re- 
ceived, and to whom and when paid, for which a sche- 
dule is given (see post)^ and once a month he is to 
render a fair copy of every such account to the justices 
of the division assembled in petty-sessions under a 
penalty of forty shillings ; and the clerk is to send or 
deliver every return so made to the clerk of the peace 
for the county, &c., in which his division happens to 
be, at such times as the Court of Quarter Sessions shall 
order. 
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The foUowing is the form directed by the act : 



Uonthlf BetuTD to Bet Mijestj's justices of tlie fnae, Rt th« pettj 
MUtons of the puce for tbe diTidim of , in the coimtj 

of , suembl«i] OD the Smj ot ,165 ,offiDei, 

penalCieii, sad Bums of moaij rec(dved b; tiie clerk of tbe coart (or 
by the keeper of the gaol or house of correctioD U ), and how 

applied, from tbe day of ,185 , to tbe daf 
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(Signed) 
Clerk to the eeid court, or keeper of the 
aboie gaol or hoiue of correetioD. 

0/lhe Payment of Fees to the Justice^ Clerk, 4«.] 
— In the course of the preceding pages the liability of 
the parties to the payment of costs has frequently been 
mentioned, and the statutory enactments upon the 

[M. c] K 
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might be so committed in case snch WBrrant of distress had issued and 
no goods or chattels could be found whereon to levy such penalty or sum 
and costs, aforesaid. 

The following may be the form of the warrant in 
such a case : — 

WARRANT OF COMMITMENT IN THE FIRST INSTANCE ON CONFES- 
SION BY DEFENDANT OF THERE BEING NO GOODS, OB WHBBB 
THE DISTRESS WOULD BE RUINOUS TO HIM. 

To the constable of , and to the keeper of the {Boute 

of Correction) at , in the said (coun^jf) of 

Whereas A. D., late of the parish of , in the (eounti/) of , 

was on this day duly convicted before the undersigned (one) of Her 
Majesty's justices of the peace in and for the said (county) of , 

for that he, the said A. B., did on tiie day of , at the parish 

of , in the (county) of aforesaid (here set out the offence) 

contrary to the form of the statute in such case made and provided ; and 
it was thereby adjudged that the said A. B. should, for such his offence, 
forfeit and pay (here state the penalty and compensation^ ifany)^ and 
should also pay to the said 0. D. the sum of for his costs in that 

behalf; and it was thereby ordered that if the said several sums should 
not be paid forthwith, then, inasmuch as it hath been made to appear to 
me that the issuing of a warrant of distress in this behalf would be 
ruinous to the said A. B. and his family (or that the said A. B. hath 
no goods or chattels whereon to levy the said sums by distress), it was 
thereby also adjudged that the said A. B. should be imprisoned in the 
(House of Correction) at , in the said (county) of , (and 

there kept to hard labour) for the space of , unless the said several 
sums (and costs and charges of commitment and conveying of the said 
A. B, to the said Mouse of Correction) should be sooner paid. And 
whereas the said A. B., being so convicted as aforesaid, and being now 
required to pay the said sums of and , hath not paid the 

same or any part thereof, but therein hath made default: these are there- 
fore to command you, the said constable, to take the said A. B. and him 
safely convey to the (House of Correction) at aforesaid, and there 

to deliver him to the keeper thereof, together with this precept and I 
do hereby command yon, the said keeper of the said (Bouse of Coftte-^ 
Oon)^ to receive the said A. B. into your custody in the sud (Home of 
Correction)^ there to imprison him (and beqt him to hard labour) for 
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die BpMse of , unless the said serenl snnifl {and <Ae ooiU cand 

9kar^9 nf the commUmmt <mdeonte^ing of him to ike aaid (Houae of 
(hrrecUon),amtmiUmgtotke/m'thermmqf )shaU be sooner 

paid; and for yonr so doing this shall be jour sufficient warrant. 

Given under my hand and seal this day of , in the 

year of oar Lord at , in the (county) aforesaid. 

J. S. [l. 8.] 

SECOND. 
WAHBANTS UPON OBDSBS. 

Judgment upon a Complaint — Order. "] — ^When jas- 
tices, upon a complaint, give judgment in favour of the 
complainant, thej give effect to it by making an order, 
which order, for the most part, is enforced bj warrant 
as upon a conviction. 

Peculiar Provisions as to Orders,"] — ^There are, how- 
ever, some peculiar features connected with orders 
which do not present themselves with regard to con- 
victions, and it has therefore been deemed advisable to 
consider them separately. 

J^nute of Order to be. served upon Defendant."] — 
Bj section 17 of the 11 & 12 Yict c. 43, it is 
enacted — 

That in all cases where by any act of Parliament authority is given 
to commit a person to prison or to lery any sam npon his gooda and 
ebattels by distress for not obeying any order of a justice or justices, 
the defendant shall be served with a copy of the minnte of snoh order 
belbre any warrant of commitment or of distress shall issue in that 
behalf, and snch order or minnte shall not form any part of snch 
warrant of oommitment or of distress. 

Before^ therefore, a defendant upon an order can be 
proceeded against under the above statute for not obey- 
ing such order, he must be served with a copy of the 
jodinute of the order^ 

I 3 
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CHAPTER VII. 

THE FORMAL CONVICTION AND ORDER. 

As anj judgment of the jastices, pronounced with 
reference to a conviction or an order, must be recorded 
in a formal shape, and as the record itself, should their 
judgment be called in question, will be the evidence, 
and frequently the conclusive evidence, of the legality 
of their proceedings, it is desirable here to consider 
the rules of law and practice which at the present time 
regulate and affect such instrument. 

General Forms of Convictions and Orders,^ — Until 
the passing of the 11 & 12 Vict. c. 43, these instru- 
ments were subject to rules of construction and inter- 
pretation of a very nice and critical character; so 
much so, that justices were often made to suffer in 
damages for formal defects, even where their course of 
proceedings was wholly free from blame or censure. 
From time to time a body of abstruse legal learning 
had been applied to these records, the only practical 
effect of which was to render the office of a justice of 
the peace one of considerable risk and difficulty, and 
to give to crafty and undeserving litigants an oppor- 
tunity, not only of defeating the ends of justice, but of 
making a profit out of their frauds and delinquencies. 
As far as well can be, this evil is now remedied by the 
11 & 12 Vict. c. 43, which, by supplying a body of 
forms for all cases within its operation, has rendered 
the drawing up of a conviction or an order a matter of 
little difficulty or risk. True it is, that, inasmuch as 
this statute excepts firom its operation a variety of 
cases, the forms given by it are not of universal applica- 
tion ; but it will be found, that in each of these excepted 
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cases the Legislature has provided others, which, by 
being followed, protect the justices, so that, practically, 
the evils to which reference has been made no longer 
exist in any case. 

Necessity for Care in Convictions, SfcJ] — ^It must 
not, however, be supposed that the drawing up of 
a conviction or an order is now merely a matter of 
form, or that precedents given by statute can be made 
use of, even in cases to which they clearly apply, 
without the exercise of prudence and care, llie great 
and almost only difficulty upon the subject will consist 
in showing, upon the face of the record, that such an 
offence has been committed as warrants the judgment. 
Nor let it be supposed that this is a Hght or trivial 
matter. Occasionally justices are required to convict, 
or make an order, with reference to transactions of a 
very technical and involved description ; and it often 
happens that an act, innocent in itself, becomes 
criminal when accompanied by peculiar or unusual 
circumstances. In such cases the difficulty will con- 
sist in rightly setting out the offence ; for however 
guilty in &ct the party may have been, if the con- 
viction fail to set out such an offence as justifies the 
judgment of the justices, they may expose themselves 
to consequences of a very embarrassing nature. 

Conviction or Order^ when to be Drawn tfp.]-— 
It has before been seen {ante^ p. 65), that by section 
14 of the 11 & 12 Vict c. 43, the justices,, if they con- 
vict or make an order against the defendant, are to 
0iake a minute or memorandum thereof, and the con- 
viction or order is afterwards to be drawn up by them 
in proper form, under their hands and scab, and to be 
lodged with the derk of the peace, to be by him filed 
among the records of the quarter-sessions. 

The formal conviction or order, therefore, need not 
be, and in practice seldom is, drawn up at the time of 
the hearing ; but a minute being carefully made and 
entered^ it is afterwards, as convenience may suggest 

K 3 
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or circumstances require, prepared by the justices' clerk 
and executed bj the justices. 

In cases of great difficulty or novelty, and where 
litigation is likely to arise, it is not unusual to have 
these documents prepared by counsel. As, however, 
this is a cost which must be borne by the particular 
parties incurring it, and cannot be charged upon the 
defendant, it wiU be sustained only where there is a 
well grounded reason for additional care. 

Application of Forms given bi/ the II ^12 Vict. c. 43.] 
— It will be convenient at once to consider such con- 
victions and orders as are within the operation of the 
11 & 12 Vict. c. 43; and here it must be observed, 
that, by that statute, the forms given are made to apply 
not only to all cases where, by the particular statute, 
no form is given, but in all cases of statutes previously 
passed, whether any particular form is given or not. 
The I7th section of the above act, which directs this, 
is as follows : — 

That in all cases of oonTiction, where no pardcnlar fonn of such goq- 
▼ictioQ is or shall be giyen by the statate creatmg the offence regulating 
the prosecntion for the same, and upon all cases of conTiction upon 
statates hitherto passed, whether any particular form of conviction has 
been therein given or not, it shall be lawful for such jnstice or justices 
who shall 80 convict to draw up his or their conviction, on parchment or 
on paper, in such one of the forms of conviction in the schedule to this 
act contained as shall be applicable to such case, or to the like effeet^ 
and where an order shall be made, and no particular form of order is or 
shall be given by the statute giving authority to make such order, and 
in all cases of orders to be made under the authority of any statutes 
hitherto passed, whether any particular form of order shall tHareln be 
given or not, it shall be lawful for the justice or justices by whom such 
order is to be made, to draw up the same in such one of the forms of 
orders in the schedule to this act contained as may be applicable to 
snch case, or to the like efiect 

It wiU be convenient to consider separately these 
two instruments. 



to wU. J 
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FIRST. 
CONYICnOKS. 

CONYICnON FOR A PBITALTT TO BE LEVIED BT DISTRESS, AND 
IN DEFAULT OF DISTRESS, IMFRISONMENT. 

Be it remembered, that on the day of , in tbe 

year of our Lord , at , in the said (cowUy)j 

A. B. is ooDvicted before the undersigned, (one) of Her Majesty's justices 
of the peace for the said (cotm/y), for that he, the said A B., &c^ 
(jgtcUing the offence and the time and place when and where comtnUted)^ 
and I adjudge the said A. B., for his said offence, to forfeit and pay the 
stun of (stalling thepenaUyy and also the compenstUion, if amy)^ 

to be pud and applied according to law, and also to pay to the said 
G. D. the sum of , for his costs in that behalf; and if the said 

soTeral sums be not paid forthwith {or on or before next), (*) I 

order that the same be levied by distress and sale of the goods and (bat- 
tels of the said A. B., and in default of sufiSdent distress C**) I adjudge 
the said A B. to be imprisoned in the (^Eotue qf Correction) at , 

in the said (county), (there to be kept to hard labour) for the space 
of , unless the said several sums, and all costs and charges of the 

said distress (and of the commitment and conveying of the taid A.B»to 
the said Howe of Correction), shall be sooner pud. 

Given under my hand and seal the day and year first above 
mentioned, at , in the (county) aforesaid. 

J. S. [l. s.] 

CONTICTION FOB A PENALTY, AKD IN DEFAULT OF PATMBNT} 

IMPRI8027MBNT. 

^ -i Be it remembered, that on the day of , in the 

to toil, 5 year of our Lord , at , in the said (county), 

* Or tohere the issuing of a distress warrant would be ruinous to the 
defendant or hisfixmUy, or it appears that he has no goods whereon to 
levy a distress, then instead^ofUie words between the asterisks (* *) say, 
** then, inasmuch as it hath now been made to appear to me (that the 
issuing of a warrant of distress in this behalf would be ruinous to the 
said A. B. and his family," or **that the said A. B. hath no goods or 
oshattels whereon to levy the said sums by distress), I adjudge,*' as above 
to the end. 
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A. B.is convicted beforethe onderaigned, (one) of Her Majesty's justices 
of the peace for the said (countj/)^ for that (he the said A. B., &c^ 
Hating the offence^ and the time and place when and where eommiOed); 
and I adjudge the said A. B., for his said ofifence, to forfeit and pay 
the snm of Qttating the penalty , and the compeMotion^ ifo^\ to 

be paid and applied according to law, and also to pay to the said C. D. 
the snm of for his costs in that behalf;, and if the said seTeral 

sums be not paid forthwith (or on or before next, I adjudge the 

said A. B. to be imprisoned in the (House of Correction) at ,m 

the said (county), {and there be kept to hard labour) for the space 
of nidess the said several sums (and the costs and charges of convey' 
ing the said A, B. to the said House of Correction) shall be sooner paid. 
Given under my hand and seal the day and year first above 
mentioned, at , in the (county) aforesaid. 

J. S. . [l. 8.] 

CONYICnON WHEN THE PUNISHBEBllT IS BT IMPBISOZTMBRT.. 

) Be it remembered, that on. the day of , in the 

to wit, 3 year of our Lord , in the said (county), A. B. is 

convicted before the undersigned (one) of Her Majesty'is justices of the 
peace for the said (county), for that (he the said A. B., &c,, stating the 
ojfence, and the time and place when and where committed); and I ad- 
j udge the said A. B., for his said offence, to be imprisoned in the (House 
of Correction) at , in the said (county), (and there leept to hard 

labour) for the space of ; and I also adjudge the said A. B. to 

pay the said C. D. the sum of for his costs in this behalf, and if 

the said sum for costs be not paid forthwith (or on or before next), 

then (*) I order that the said sum be levied by distress and sale 
of the goods and chattels of the said A. B., and in default of sufficient 
distress in that behalf (*) I adjudge the said A. B. to be imprisoned in 

* Or where the issuing of a distress warrant would be ruinous to the 
defendant or hisfamUy, or it appears that he has no goods whereon to 
le!9y a distress, then instead of the words between the asterisks (* *), 
sag, ^^ inasmuch as it hath now been made to appear to me (that the 
issuing of a warrant of distress in this behalf would be ruinous to the 
said A. B. and his family," or " that the said A. B. hath no goods 
or chattels whereon to levy the said sum &e costs by distress), I 
adjudge," &o. 
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the 8ud (Hotue of Cotreethn), (and there Jbepf to hard labour) fat the 
epace of , to commence at and from the termination of his impri- 

sonment aforesud, nnless the said sam for costs shall be sooner paid. 

Given nnder my hand and seal the day and year first abore 
mentioned, at , in the (county) aforesaid. 

J. S. [l. b.] 

SECOND. 
OBDEBS. 

ORDER FOR PATMSirT OF MONET TO BE LEVIED BY DIBTBBSS, 
AND IN DEFAULT OF DISTRESS, IMPRISONMENT. 

7 Be it remembered, that on , comphunt was made before 

to tpit.S the nndersigned, (one) of Her Majesty's justices of the 
peace in and for the said (county) of , for that (staiinff ^ facts 

entiiUng the complainant to ^ order j toUh the time and place when and 
where they occurred)^ and now at this day, to wit, on , at , 

the parties aforesaid appear before me, the said jastice {or the said C. D. 
appears before me, the smd jastice), bnt the said A. B., although duly 
called, doth not appear by himself, his counsel or attorney, and it is now 
satisfactorily proved to me, on oath, that the said A. B. has been duly 
served with the summons in this behalf which required him to be and 
appear here at this day, before such justices of the peace for the said 
(county) as should now be here, to answer the said complaint, and to be 
farther dealt with according to law ; and now having heard the matter 
of the said complaint, I do adjudge the said A. B. (to pay to the said 
G. D. the sum of forthwith, or on or before next, or as ike 

siattUe may reqwre)^ and also to pay the said 0. D. the sum of for 
his costs in this behalf; and if the said several sums be not paid 
forthwith (or on or before next), (*) I hereby order that the 

same be levied by distress and sale of the goods and chattels of the said 
A. B. ; and in default of sa£Scient distress in that behalf, (*) I adjudge 

* Or where the issuing of a distress warrant tooM be ruinous to 
the defendant or hisfamUy^ or it appears that he has no goods wlureon 
to levy a distress, then instead of the words between the asterisks (* *), 
say, *^ then inasmuch as it hath now been made to appear to me (that 
the issuing of a warrant of distress in this behalf would be ruinous to 
the said A. B. and his family)," or *' that the said A. B. hath no goods 
or chattels whereon to levy the said sums by distress), I adjudge,'* &c. 
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the said A. B. to be imprisoned in the {Howe qf Correction) at in 
the said (cotmiy) (and there kept to hard labour) for the space of , 
unless the said several sums, and all costs and charges of the said 
distress Qmd of ihe commkment and convening of the taid A, B, to 
thejaid Souse of Correction) shall be sooner paid. 

Given nnder my hand and seal, this daj of , in the 

year of oar Lord , at , in the (county) aforesaid. 

J. S. [l. s.] 

ORDER FOR PAYMENT OF MONBT, AND IN DEFAULT OF 
PAYBfBNT, mPEISONMENT. 

> Be it remembered, that on , complaint was made 

to wit, 3 before the undersigned (one) of Her Majesty's justices of 
the peace in and for the said (cotaity) of , for that (stating the 

facts entitUr^ the complainant to the order^ tuith the time and place 
when and where they occurred)', and now at this day, to wit, on ^ 
at , the parties aforesaid appear before me the said justice (or the 

said G. D. appears before me the said justice, but the said A. B., 
although duly called, doth not appear by himself, his counsel or attor- 
ney, and it is now satisfactorily proved to me on oath that the said 
A. B. has been duly served with the summons in this behalf which re- 
quired him to be and appear here on this day before such justices of the 
peace for the said (county), as should now be here, to answer the said 
complaint, and to be further dealt with according to law); and now, 
having heard the matter of the said complaint, I do adjudge the said 
A. B. (to pay to the said C. D. the sum of forthwith, or on or 

before next, or as ihe statute may require)^ and also to pay to 

the said C. D. the sum of for his costs in this behalf; and if the 

said several sums be not pcud forthwith (or on or before next), I 

adjudge the said A. B. to be imprisoned in the (House qf Correction) 
at in the said (county) (there to be kept to hard labour) for the 

space of , unless the said several sums (and the posts and chairgee 

of conveying the said A, 3, to the said HouH of Correction), shall be 
sooner paid. 

' Given under my hand and seal, this day of , in the 

year of our Lord , at , in tHe (county) aforesaid, 

J* S. [l. s.] 
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ORDER FOR AUST OTHER MATTER, WHERE THE DISOBETINO OF Tt 
IS PUNISHABLE WITH IMPKlBOEMEirr. 



to wit,j 



Be it remembered, that on , complaint was made before 

the nndenagned, (one) of Her Majesty's jastices of the 
peace in and for the said (county") of , for that (jBtaiing the facts 

etttUUng the complainani to the order, with the time and place when and 
where th^ occurred); and now at this day, to wit, on , at , 

the parties aforesaid appear before me, the said jostice (or the said C. D. 
appears before me, the said jastice), bat the said A. B., although dniy 
called, doth not appear by hioisel^ his coonsel or attorney, and it is 
now satisfactorily proved to me, on oath, that the said A. B. has been 
senred with the sammons in this behalf which required him to be and 
appear here at this day before such justices of the peace for the said 
oonnty as should now be here, to answer to the said complaint, and to 
be farther dealt with according to law; and now having heard the 
matter of the said complaint, I do therefore adjadge the said A. B. to 
(Hers Haie the matter re^ptired to be done), and if, npon a copy of a 
minuto of this order being served apon the said A. B., either personally 
or by leaving the same for him at his last or most osnal place of abode, 
he shaU neglect or refuse to obey the same, in that case I adjadge the 
said A. B. for such his disobedience, to be imprisoned hi the (Howe of 
Correction) at , in the said (oocmfy), (there to be kept to hard 

labour) for the space of (unless the said order be sooner obeyed, 

if the statute authorisse tAtf); and I do also adjadge the said A. B. to 
pay to the said C. D. the sum of for his costs in this behalf; 

and if the said sam for costs be not paid forthwith (or on or be- 
fan next), I order the same to be levied by distress and sale of 

the goods and (battels of the said A. B. and in default of sufficient 
distress in that behalf, I adjudge the said A. B. to be imprisonedl in 
the said (House of Correction) (and there kept to hard labour) for the 
space of , to conmience at and from the termination of his im- 

prisonment aforesaid, unless the said sum for costs shall be sooner paid. 
Given under my hand and seal this day of , in the 

year of our Lord i at in the (county) aforesaid. ^ 

J. S. [l, 8.] 

With precedents thus given for convictions, orders, 
and warrants, few difficulties need present themselves 
with reference to these documents. Care, however, 
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must still be observed in drawing them up ; and it will 
be convenient, therefore, in this place, to direct attention 
to those points which are still open to observation, and 
which maj be likelj to produce embarrassment or 
doubt: and — 

FIBST. 

Of Convictions and Orders. 

Care required in using Statutable Forms,'] — ^Few of 
the forms of these instruments given bj the various 
statutes furnish a complete record of the transaction 
thej are intended to perpetuate. The description of the 
offence itself is almost invariably left a blank, to be 
filled up according to circumstances; and the importance 
of great care in this particular is the more obvious, 
when it is recollected that even a form given by act of 
Parliament has been deemed no protection where it 
does not itself show some ingredient necessary to make 
up the offence: {Fletcher v. Calthrop, 1 4 L. J. 49, M.C. ; 
6 Q. B. 8H0 ; 1 New Sess. Cas. 642.) Upon this sub- 
ject Lord Denman, CJ.^in Reg. v. Johnson^ 8 Q. B. 102 ; 
15 L. J. 7, M. C, thus expresses himself:^ 

It might be snpposed that when a statute gires a form of conviction 
that form, when adopted, must necessarily be good ; but the coort has 
found itself bound to impose some restrictions upon that general propoei* 
tion ; for if an act contains a description of an offence, and the circum- 
stances which are required to constitute it, and if the form given in the 
statute does not contain all the particulars which, by the proyisions of 
the statute, go to make out the offence, it becomes impossible for the 
court to say that the offence has been committed. 

See also R. v. Hazelly 13 East, 139 ; ^. v. Ridgway, 
5 B. & Aid. 627 ; R. v. Askew^ 20 L. J. 241, M.C.; in 
re Turnery 9 Q. B. 80; 15 L. J. 140, M. C. 



Statement of adjudication of Penalty and Costs.'^ 
Considerable care will be required in the statement of 
the adjudication of the penalty and the award of eoetSi 
Where the application of the penalty is fixed by statute^ 
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it maj be directed to be distributed or paid according 
to law : (i?. v. Scaky 8 East, 574 ; Rex v. Thompson^ 
2 T. R. 18,) Where, however, 2Jij discretion is given 
to the justices as to the amount of the penalty or the 
parties to receive it, these facts should be specifically 
ascertained and set out : {Rex v. Dimpseyy 2 T. R. 96; 
Rex V. Symonds, 1 East, 189 ; Rex v. Smith, 5 M. & S. 
133; Griffith v. Barries, 2 M. & W. 335; R. v. Glos- 
sop, 4 B. & Aid. 616.) 

Amouut oj Costs to be ascertained by Justuses,'^ — In 
all cases the amount of costs should be ascertained by 
the justices at the time of the conviction or order being 
pronounced, and the sum should be inserted in these 
instruments: {Selwood v. Mount, 1 Q. B. 726; Lock 
v. Seltoood, 1 Q. B. 736; Reg. v. Clark, 5 Q. B. 887.) 

Necessity for Care in drawing up Convictions or 
Orders,"] — In drawing the formal conviction or order, 
reference should uniformly be had to the act of Par- 
liament upon which the proceedings are founded, since, 
without clearly comprehending the statutory provi- 
sions upon the subject, no certainty exists that the 
legal requirements of the Legislature have been strictly 
pursued. 

The practical directions as to the drawing up of the 
conviction and order have before been mentioned {ante, 
p. 65), and it has been seen that by section 1 4 of the 
11 & 12 Vict. c. 43, the justices, upon convicting or 
making an order, are to make a minute or memoran* 
dum of it at the time, and the conviction or order itself 
is afterwards to be drawn up by them in proper form 
under their hands and seals and lodged with the clerk of 
the peace, to be by him filed among the records of the 
general quarter sessions. 

Defendant entitled upon Application to a Copy of 
the Conviction.'] — Upon application, the defendant is 
entitled to a copy of the conviction, and this the justices 
have no right to refuse {R. v. Midlam, 3 Burr. 1720.) 
But they are not bound by such copy, for they may 

[m. c] l 
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make a more formal or accurate one when they return 
it to the clerk of the peace : {Chaney v. Payne^ 1 Q. B. 
712,722; Selwood v. Mount, 1 Q. B. 729.) The 
parties, however, are not entitled to copies of the de- 
positions or evidence of the witnesses. 

Forms of Conviction may he modified — Application 
of forms to all Cases,"] — Although, by adopting the 
forms (whenever they apply) as given by the 1 1 & 12 
Vict. c. 43, security against fatal errors will to a 
great extent be insured, such forms should neverthe- 
less not be servilely followed, but should be modified 
so as to be adapted to meet the peculiarities of any 
particular case. The courts, however, will always en- 
deavour to uphold the proceedings of justices where it 
is obvious they have been actuated by a desire to fol- 
low the directions of the Legislature. In the case of 
Ex parte Allison (24 L. T. 1 17), a party had been com- 
mitted upon a conviction under the 16 & 17 Vict. c. 30, 
s. 1, for an aggravated assault, which section gives 
jurisdiction to *' two justices of the peace sitting at a 
place where the petty sessions are usually held," &c. 
The warrant under which the defendant was committed 
to prison was in conformity with the form given by the 
li & 12 Vict. c. 43 {ante, p. 78), and the objection 
was, that the warrant did not show that the convicting 
justices were '^ sitting at a place where the petty ses- 
sions are usually held ;", and it was contended, that as 
the conviction was upon a statute passed subsequently 
to the 11 & 1 2 Vict. c. 43, that statute afforded no 
protection, and that the forms provided by it were not 
a guide. The court, however, were clear and unani- 
mous in opinion that this was an untenable objection. 
Pollock, C.B., says: — " The argument is, that at the 
time when the statute passed it was sufficient that the 
magistrate acting should be one in and for the county, 
and that the form given was intended for that state of 
things ; but that in the last year a statute passed of a 
highly penal nature, and that to guard against any 
abuse of justice, the hearing must take place in petty 
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sessions, and in the very localty, and he argues that the 
form of the warrant should show these facts. That 
argument produces no impression upon mj mind. The 
statute says that the commitment may be in that form 
or to the like effect I do not think that the magistrates 
were at all called upon to reason upon the subject of 
why theseforms were given. They find the form given, 
and they adopt it. This is the form in the statute, and 
is therefore free from objection." So, too, Mr. Baron 
Parke observes: — *'The late act of Parliament says, if 
the justices conform with the forms given it shall be 
sufficient, otherwise the act would be nothing but a 
trap. The forms clearly apply to all statutes. The 
form of commitment in the act shows what the justices 
are to set out ; and it appears to me that this warrant 
fully complies with the form." 



SECOND. 

WARRANTS OP COMMITMENT. 

General Forms of WarrantsJ] — Much that has been 
said respecting convictions and orders is applicable to 
warrants of commitment. These instruments, which 
formerly were surrounded by a vast body of nice and 
critical learning, are now comparatively free from 
technicalties, since the 11 & 12 Vict. c. 43, has sup- 
plied a body of forms which may be used in all cases 
of convictions or orders made under the provisions 
of that statute; and by section 32 it is expressly 
enacted — 

That the several forms in the schedule to this act coDtained, or forms 
to the like effect, shall be deemed good, yalid, and sufficient in law. 

These forms of warrants, therefore, are applicable to 
all cases of convictions or orders (not expressly excepted 
out of the act) where no form of conviction or order is 
given, and to all cases of convictions and orders in 
eases of statutes previously passed. In most of the 
excepted cases forms are supplied by the respective 

L 2 
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Statutes, BO that in hardlj anj ease is it likely that any 
substantial difficulty will present itself in framing these 
instruments : (see £x parte AUison, arUe^ p. 1 10.) It 
may be well, however, in this place, to guard against 
some possible errors, by drawing attention to a few 
decisions upon the subject. 

Correct statement of Offence, SfcJ] — The same ob- 
servations which were made with reference to the 
importance of correctly stating in the conviction the 
offence of which the defendant was convicted, and the 
adjudication as to the penalty and costs, may be repeated 
with reference to warrants of commitment ; and in these 
respects the warrant must correspond with the com- 
mitment : {Rogers v. Jones, 3 B. & C. 409 ; Wood v. 
Fentoick, 10 M. & W. 195 ; Charter v. Greame, 18 L. J. 
73, M. C.) 

Statement of time and manner of Imprisonment.^ — 
Care, also, must be observed that the warrant is exact 
as to the time and manner of imprisonment, and the 
conditions upon which the defendant may be discharged : 
( Groome v. Forrester, o M. & S« 314.) Where, there- , 
fore, a party was committed to prison for three months^ 
and the warrant omitted the day of the month upon 
which it was granted, the imprisonment was held to be 
bad ; {Re Fletcher, 13 L. J, X6, M- C.) 

Duration of Warrant — Not to be executed on a 
Sunday,"] — ^The warrant of commitment, unless it be 
made returnable at a certain time, remains in force 
until it is executed, however long, if the magistrate 
granting it be living. It cannot, however, be executed 
on a Sunday: (Rex v. Myers, 1 T. R. 2^^.) 

It may here be observed, that by some statutes, as the 
7 &8Geo. 4,c. 29, s. 73 (the Larceny Act), 7 & 8 Geo. 4, 
0. 30 s. 39 (the Malicious Mischief Act), 9 Geo. 4, 
c. 31 (the Act relating to Offences against the Person), 
the 1 & 2 Will. 4, o. 32, s. 45 (the Game Act), and 
others, it is provided that no warrant of commitment 
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on a conviction upon such act shall be held to be void 
bj reason of any defect therein, provided it be therein 
aUeged that the party has been convicted, and there is 
a good and valid conviction to sustain the same. But 
as there is ho general enactment upon the subject, a 
good conviction will not help a bad warrant where the 
statute providing for the proceedings does not contain 
such a clause : ( Wiches v. Clutterbucky 2 Bing. 483.) 

Sticking Warrants,'] — ^By section 3 of the 11 & 12 
Vict. c. 43, ample provisions are enacted for backing a 
warrant of commitment. 

D^ndant has a right to a Copy of the Warrant,"] — 
.The defendant, if taken into custody upon a warrant of 
commitment, has a right, under the Habeas Corpus 
Act, 31 Car. 2, c. 2, s. 6, to a copy of the warrant 
under which he is detained, and a heavy penalty is im- 
posed for neglecting to give such copy within a certain 
time after demand. 

When Defendant mag be apprehended in the first 
instance without a Summons or Warrant] — ^It may be 
well here to remark that, although the 11 & 12 Vict. 
c 43, provides for the issuing of a summons or warrant 
in the first instance to compel the appearance of the de- 
fendant, it must not be imagined that this statute 
operates as a repeal of those provisions in many statutes 
authorizing the apprehension of oifenders found in the 
commission of an offence punishable summarily, or 
where a conviction may be made on view. 

Demanding a ease for the Court above,] — By the 
20 <& 21 Vict. c. 43, a right is conferred upon either 
party in an information or complaint, if dissatisfied 
with the determination of the justices as being erro- 
neous in point of law, to require them to state a case 
for the opinion of one of the superior courts at West- 
minster. As, however, the provisions of this statute 
are somewhat numerous and special, it has been thought 
advisable to treat of them in a separate chapter, which 
will be found in a subsequent portion in this volume, 

l3 
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CHAPTER VnL 

CHABGES OF INDICTABLE OFFENCES. 
THE INFOBMATJON, SUHM0N8) WA9RAKT, ETC. 

» 

Whilst considering the practice of the Court of Petty 
Sessions, it will be convenient to treat of that extensive 
jurisdiction which justices possess with reference to the 
hearing of charges of a criminal nature with a view U> 
committal to trial ; for although these proceedings are 
not necessarily transacted at petty sessions, taking place 
frequently before a single justice, and occasionally at 
his private residence, yet as, in fact, they most fre- 
quently are conducted at the sitting of justices in petty 
sessions, it will be well to consider them as appertaining 
to that court. 

Jurisdiction of Justices over Indictable Offences,'] — 
The powers of justices to hear charges of offences 
punishable upon indictment are of the most extensive 
description, embracing, with very few exceptions, every 
kind of indictable felony or misdemeanor. The practice 
upon the subject is now entirely regulated by the 
11 & 12 Vict. c. 42, entitled, '^An Act to facilitate th^ 
performance of the duties of Justices of the Peace out of 
Sessions within England and Wales with respect to 
Persons charged with Indictable Offences,^ This ata- 
tute provides a code of proceeding upon the subject 
which entirely obviates any difficulty in this branch of 
the practice of magistrates' courts, 
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' First proceeding to bring an Offender to Justic^^ 
Preferring a Bill before the Grand «/'iiry.]-^If an in* 
4ictable felony or misdemeanor has been committed^ 
the injured party, or be upon whom naturally devolrea 
the duty of instituting criminal proceedings, will take 
the necessary steps to bring the offender to justice by 
initiating an inquiry into the facts. This may be done 
either by preferring a bill of indictment at the quarter 
sessions or assizes without a preliminary hearing before 
a justice, or by having the party apprehended and taken 
before a magistrate with a view to his committal to 
trial. There is no rule of law which prohibits a prose^ 
eutor from going in the first instance before the grand 
jury. But there are many very cogent reasons why 
he should not adopt this course; namely, the sessions 
or assizes may not take place for a considerable 
time, meanwhile the party accused may remove away 
and avoid apprehension ; and inasmuch as he will not 
be in custody at the time of preferring the bill, 
a considerable period must elapse before he can be 
afterwards tried ; independently of which, as the wit« 
fiesses in such a case will not be bound over to appear 
and give evidence, there may be very great difficulty 
in insuring their attendance ; and moreover, as in such 
a case there will be no depositions, the defendant will 
be unable to see what evidence is likely to be produced 
against him at the trial, a circumstance which has ever 
been deemed one of great hardship, and which has often 
been the cause of drawing down strong animadversions 
from the Bench. Upon the whole, therefore, it cannot 
be recommended in any case to prefer a bill before the 
grand jury without previously submitting the circum- 
stances to an inquiry before a justice. 

Modes of procuring the Appearance of the Accused."] 
-—If it is intendend to have the case investigated by a 
justice with a view to a committal for trial, the first 
proceeding will be that of procuring the personal pre- 
sence of the party accused before a justice having juris- 
diction in the locality where the offence has been 
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committed ; and there are three modes by which such 
a party may be brought before such justice : — ^first, by 
a summons; second, by an arrest under a warrant; 
and third, by an arrest without a warrant. 

Apprehension without a Warrant^ — ^As regards an 
arrest without a warrant : any person who is present 
when a felony is committed may at once apprehend the 
party and take him before a magistrate, to be dealt with 
according to law; in case of a private individual, how-* 
ever, it is his duty, if no justice can at once be found, 
to hand the offender over to some constable : (3 Hawk. 
156.) But where the offence is not committed in the 
presence of the party, this distinction exists between 
the powers of a constable and a private individual-^-a 
constable may not only apprehend a party against 
whom a reasonable charge of felony is made by another 
person, although it may afterwards turn out that no 
felony has in fact been committed {Hobbs v. BranS" 
combe, 3 Camp. 420 ; Davis v. Rmsell, 5 Bing. 354; 
Cowles yWunbaVy M.;& M. 37), but he may apprehend 
a person upon his own suspicion alone of having com- 
mitted a felony, though in the result it appear that 
no crime has been committed {Lawrence v. Hedgevy 
3 Taunt. 14 ; Nicholson v. Hardwick, 5 C. & P. 495); 
but he should act with becoming caution and upon a 
reasonable ground of suspicion (Beckwith y. PhUby^ 
6 B. & C. 635 ; Moore v. Kaye^ 4 Taunt. 34); and if, 
after the apprehension, the constable is guilty of any 
unnecessary delay in taking the party before a justice, 
or is guilty of any excess or abuse of power, he will 
still be liable to an action ( Wright v. Courts 4 B. & C. 
596'; Davis v. Capper, 10 B. & C. 28.) But with 
regard to arrests by private persons without a warrant 
— although they are bound to capture, if possible, a 
party committing a felony in their presence (2 Hawk, 
c. 12, s. 1), yet if a man choose to apprehend another 
without a warrant, upon suspicion alone of felony, he 
will do so at his peril ; for should no felony, in point of 
fact, have been committed, an action will lie against 
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him for false imprisoniDent, as suspicion alone is not 
enough to justify a private individual in making an 
arrest : {Stonehouse y. Elliott, 6 T. B. 315 ; Hall v. 
Booth, 3 Nev. & Man. 316; Beckwiih v. Philby, 6 B. 
& C. 636.) In which last case Lord Teittbrden^ C. J.y 
said : — 

The only qaestion of law in this case is, whether a constahle, having 
reasonable cause to suspect that a person has committed a felony, maj 
detain such person nntil he can be brought before a justice of the peace 
to have his conduct investigated. There is this distinction between a 
private individual and a constable : in order to justify the former in 
causing the imprisonment of a person, he must not only make out a 
reasonable ground of suspicion, but he must prove that a felony has 
actually been committed ; whereas a constable, having reasonable ground 
to suspect that a felony has been committed, is authorized to detain the 
party suspected until inquiry may be made by the proper authorities. 

If the party be not detected in the actual commission 
of the offence, and there is no danger of his absconding 
before a warrant can be obtained, the most advisable 
course will certainly be to obtain one according to the 
provisions hereafter stated. 

When a Summons or Warrant to be obtained,'] — 
The course of proceeding where the party is not already 
in custody, is by obtaining a summons or a warrant 
against him. Upon this subject section 1 of the 
1 1 & 12 Vict. c. 42, gives ample directions. It is as 
follows : — 

That in all cases where a charge or complaint shall be made before 
any one or more of Her Majesty's justices of the peace for any county, 
riding, division, liberty, city, borough or place within England and 
Wales, that any person has committed or is suspected of having com- 
mitted any treason, felony, or indictable misdemeanor or other indictable 
offence whatsoever, within the limits of the jurisdiction of such justice 
or justices of the peace, or that any person guilty or suspected to be 
guilty of having committed any such crime or offence elsewhere, out of 
the jurifldiotion of such justice or justices, is residing or being, or is 
snapaeted to reside or be within the limits of the jurisdiction of such 
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justice or jtuticefl, then and in erery such case, if the person so charged 
or complained against shall not then be in custody, it shall be lawful 
for snch justice or justices of the peace to issue his or their warrant to 
apprehend such person, and to cause him to be brought before such 
justice or justices or anj other justice or justices for the same county, 
riding, division, liberty, city, borough or place, to answer to such charge 
or complaint, and to be further dealt with according to law: provided 
always, that in all cases it shall be lawful for such justice or justices to 
whom such charge or complaint shall be preferred, if he or they shall 
so think fit, instead of issuing in the first instance his or their warrant 
to apprehend the person so charged or complained against, to issue his 
or their summons, directed to such person, requiring him to appear 
before the said justice or justices at a time and place to be therein men- 
tioned, or before such other justice or justices of the same county, 
riding, division, liberty, city, borough or place as may then be there. 

TVhat Justices may isstte a Summons or WarrantJ\ 
— ^From the foregoing section it will appear that juris- 
diction is given to issue a summons or warrant either 
to a justice within the limits of whose jurisdiction the 
offence was committed, or the offender is residing. 

Over what offences Justices have Jurisdiction,']^^. 
The jurisdiction over the classes of offences is very 
extensive, and extends to almost all indictable offences 
and misdemeanors. The section itself certainly speaks 
of '^ any treason, felony, or indictable misdemeanor, or 
other indictable offence." This, however, must be 
taken as including such offences only as are not made 
the subject of a special mode of proceeding. Thus, by 
the 25 Geo. 2, c. 36, s. 5, a particular course is directed 
with reference to the initiating proceedings against 
parties for keeping a disorderly house. So, too, under 
the Highway Act (5 & 6 Will. 4, c. 56), peculiar pro* 
visions are enacted with reference to an indictment for 
the non-repair of a highway. In these cases, the 
provisions of the 11 & 12 Vict. c. 42, are clearly not 
applicable. 

When a Summons to issue in the first instance,']--^ 
It will rarely occur that it will be deemed sufficient 
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merelj to issue a summons* However, cases may 
happen in which it may be thought desirable to issue 
this process in preference to a warrant. 

If a summons is to issue in the first instance, it 
may do so without the information or complaint 
being either in writing or upon oath : (sect. 8.) But 
notwithstanding this, the justices may in their 
discretion require a written information, and upon 
oath, before issuing their summons, and cases will 
suggest themselves in which it will be prudent so to 
require it. 

Hoto to issue a Summons,^ — In order to obtain a 
summons, the prosecutor should go before a justice 
with such witnesses as may be necessary to explain 
the facts of the case, and upon hearing the statement 
of the offence a summons will be granted. The section 
upon this subject is the 9th, which enacts — 

That upon snch infonnation and complaint being bo laid as aforesaid, 
the joatice or justices reoeinng the same maj, if he or thej shall 
think fit, issue his or their summons or warrant respectively, as herein- 
before is directed, to canse the person charged as aforesaid to be and 
appear before him or them, or any other justice or justices of the peace 
for the same county, riding, division, liberty, city, borough or place, to 
be dealt with according to law; and every such summons shall be 
directed to the party so charged in and by such information, and shall 
atate shortly the matter of such information, and shall re(j[uire the partj 
to whom it is 80 directed, to be and appear at a certain time and place 
therein mentioned, before the justice who shall issue such summons, or 
before such other justice or justices of the peace of the same county, 
riding, divbion, liberty, city, borough or place as may then be there, to 
answer to the said charge, and to be further dealt with according to law ; 
«aid every such summons shall be served by a constable or other peace 
officer upon the person to whom it is so directed by delivering the same 
to the party personally, or if he cannot conveniently be met with, then 
by leaving the same with some person for him at his last or most usual 
place of abode; and the constable or other peace oflScer who shall have 
served the same in manner aforesaid shall attend at the time and place, 
and before the justices in the said summons mentioned, to depose, if 
necessary, to the service of such summons. 
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The following is the form of the summons : — 

SUMMONS TO A PERSON CHARGED WITH AN INDICTABLE OFFENCE. 

I To A. B., of (Jabourer.) 

to tDtt. 3 Whereas yon have this daj been charged before the tmder- 
signed (on«) of Her Majesty's justices of the peace in and for the said 
(^county) of , for that yon, on , at (^., stating shortly 

the offence): these are therefore to command yon in Her Majesty's 
name, to be and appear before me on , at o'clock in the 

forenoon, at , or before such other justice or justices of the peace 

for the same {coutUy) as may then be there, to answer to the said 
charge, and to be further dealt with according to law. Herein fail not. 
Given under my hand and seal this day of in the 

year of our Lord , at , in the {county^ aforesaid. 

J. S. [l. 8.] 

By whom and how served."] — The summons when 
issued is to be served by a constable or other peace 
officer, and it should be personal if possible ; but if the 
defendant cannot be met with, then it may be left with 
some person for him at his last or most usual place of 
abode. Upon the subject of the sufficiency of the 
service, the reader is referred to page 40. 

When and how Warrant to issue in first in^tancel\ 
— It has before been seen (ante^ p. 117) that instead of 
issuing a summons, the justice may in the first instance ' 
grant his warrant of apprehension ; but in that case 
the information must be made in writing and upon 
oath. The 8 th section of the 11 & 12 Vict. c. 42, is in 
the following words : — 

That in all cases where a charge or complaint for any indictable 
offence shall be made before such justice ot justices as aforesaid, if it be 
intended to issue a warrant in the first instance ii^^ainst the party or 
parties so charged, an information and complaint thereof in writiag, on 
oath or affirmation of the informant, or of some witness or witnesses in 
that behalf, shall be laid before such justice or justices. 

And by a subsequent part of the same section it is 
provided, that no objection shall be allowed to any such 
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information or complaint for any alleged defect in sub- 
stance or form, or for any variance between it and the 
evidence adduced on the part of the prosecution in the 
examination of the witnesses. 

The following may be the form of the information 
or complaint : — 

INFOBMATIOir AND COMFLAIMT FOB AIT IKOICTABLE OFFENCE. 



-J 



The information and complaint of 0. D., of (yeoman), 

to int. 3 taken this day of , in the year of onr 

Lord , before the undersigned, (one) of Her Majesty's justices of 

the peace in and for the said (county) of , who saith that (^., 

stating the offence,) 

Sworn before (me) the day and year first above mentioned. 

J. S. 

Warrant to apprehend,'] — Upon the information 
being sworn, the justice will issue the warrant which 
is to be under his hand and seal, and is to remain in 
force until executed. The 10th section of the 11 & 12 
Vict. c. 42, contains ample details as to the contents of 
the warrant ; but as a form ^nbodying them is given 
by the statute, it is unnecessary to give here more than 
the form itself. 



to wit. 3 



WARBANT TO APPREHEND A PERSON GHAROED WITH AN 

INDICTABLE OFFENCE. 

To the constable of , and to all other peace o£5cers in 

the said (county) of 
Whereas A, B., of (kkowrer\ hath this day been charged 

upon oath before the undersigned, (one) of Her Majesty's justices of 
the peace in and for the said (county) of , fer that he, on 

the , did (fc., stating shortly the offence) : these are therefore 

to command yon, in Her Majesty's name, forthwith to apprehend the 
said A. B., and to bring him before (me), or some other of Her Majesty's 
justices of the peace in and for the sad (county), to answer nnto the 
said charge, and to be farther dealt with according to law. 

Given under my hand and seal this day of in the 

year of our Lord , at , in the (county) aforesaid. 

J, S. [l. s.] 
[m. C] M 
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The Execution of the Warrant,'] — The 10th section 
of the 1 1 & 12 Vict. c. 42, contains ample directions for 
the execution of this warrant by the constable, and in 
the same statute are various sections having reference 
to its execution in other jurisdictions. 

The following may be the form of backing to a 
warrant of apprehension: — 

INDOBSEMENT IN BACKING A WABBANT. 

) Whereas proof upon oath hath this day heen made before me, 

to wit. 3 one of Her Majesty's jastices of the peace for the said 
{county) of , that the name of J. S. to the within warrant sub- 

scribed is of the handwriting of the justice of the peace within men- 
tioned ; I do therefore hereby authorize W. T., who bringeth to me this 
warrant, and all other persons to whom this warrant was originally 
directed, or by whom it may lawfully be executed, and also all eonstables 
and other peace officers of the said (j(xmnty) of , to execute the 

same within the said last-mentioned {&>wity) (*), and to bring the said 
A. B., if apprehended within the same {county)^ before me or before some 
other justice or justices of the peace of the same (coun^), to be dealt 
with according to law. 

Given under my hand this day of , 1S5 . 

J. L. 

The Practice where party apprehended on a backed 
Warrant"] — It will be here convenient to state gener- 
ally, what is the practice to be adopted in the event of 
a warrant of apprehension being executed in a jurisdic- 
tion different from that where the offence was com- 
mitted. This practice is prescribed by section 22 of 
the 11 & 12 Vict. c. 42, and is to the following effect. 
After reciting that it often happens that a person is 
charged before a justice with an offence alleged to have 
been committed in another county or place than that 
in which the party has been apprehended, or in which 

* The toords following this Oiteruik are to he used onfy where the 
justice backing tfte warrant shall think fi^ and may be omitted in backing 
English warrants in Inland, ^tland^ ^., or in boohing Irish or 
Scotch wairramts\ ^., in England, 
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the justice has jarisdiction, it directs that whenever a 
person shall appear, or be brought before a justice in a 
county, &c., charged with an offence alleged to have 
been committed by him in some county, &c., wherein 
such justice has no^ jurisdiction, such justice neverthe- 
less is to examine such witnesses, and receive such 
evidence in proof of such charge as shall be produced 
before him ; and if in his opinion the testimony and 
evidence make out the charge, he is thereupon to com- 
mit the accused to the common gaol or house of correc- 
tion for the county, &c., wherein the offence is alleged 
to have been committed, or he may admit him to bail, 
and he is then to bind over the prosecutor and witnesses 
in the usual way. But if the testimony and evidence 
are not in his opinion sufficient to put him upon his 
trial, then he is to bind over such witnesses as he has 
examined by recognizance to give evidence ; and he is 
also by his warrant to order the accused party to be 
taken before some justice in and for the county, &c., 
where and near to the place where the offence is 
alleged to have been committed ; and at the same time 
he is to deliver the information and complaint, and 
also the depositions and recognizances so taken by him, 
to the constable who shall have the execution of the 
-warrant, to be by him delivered to the justice before 
whom he is to take the accused ; and which depositions 
and recognizances are to be deemed taken in the case, 
and are to all intents and purposes to be treated as 
such, and are, together with such depositions and 
recognizances as the last mentioned justice shall take 
in the matter, to be transmitted to the clerk of the 
court where the party is to be tried. Provision is 
then made for the payment of the costs of the 
constable. 

Duty of Justice upon a hacked Warrant to hear the 
case,"] — In cases where a party is apprehended upon a 
backed warrant, it will rarely occur that there will be 
any witnesses in attendance to give evidence ; the duty 
of the justice in such case will be simply to grant his 
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warrant for the conyejance of the accused before a 
justice, within whose jurisdiction the offence was com- 
mitted. If, however, the witnesses are ready with 
their evidence, it will be his duty to hear them, in 
which case all the provisions of the statute hereafter 
referred to, and the practice thereon, should be carefully 
observed. 

The following may be the warrant : — 



WARRANT TO CONVET THE ACCUSED BEFORE A JUSTICE OF THE 
COUNTY, ETO., IN WHICH THE OFFENCE WAS COMMITTED. 



to tait.y 



To W. T., constable of , and to all other peace officers 

in the said (cotuUy) of 
Whereas A. B., of (labourer), hath this day been charged 

before the undersigned (one) of Her Majesty's justices of the peace in 
and for the said (covnty) of , for that (fe,, <u inthe warrant to 

apprehend); and whereas (/)* have taken the deposition of G. D., a 
witness ezanuned by (me) in this behalf; but inasmuch as (/) * am 
informed that the principal witnesses to prove the said offence against 
the said A. B. reside in the (county) of C, where the said offence is 
alleged to have been committed: these are therefore to command yoo, 
the said constable, in Her Majesty's name forthwith to take and convey 
the said A. B. to the said (county) of 0., and there carry him before 
some justice or justices of the peace in and for that (county), and near 
unto the (parish of !>.), where the offence is alleged to have been com- 
mitted, to answer further to the said charge before him or them, and to 
be farther dealt with according to law; and (/) hereby farther com- 
mand you the said constable, to deliver to the said justice or justices 
the information in this behalf,* and also the said deposition of C. D.,* 
now given into your possession for that purpose, together with this 
precept. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the (county) aforesaid. 

J. S. [l. s.] 



'^ If no witnesses have been examined, omit the words between the 
asterisks * *. 
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Payment of ConstabWsExpemes,'] — ^The statute con- 
tains a form of order upon the treasurer for the pajmen 
of the constable's expenses in conveying the accused, 
pursuant to the 23rd section. 

Offences committed on the high seas or abroad,'y^ 
When any indictable offence'is committed on the high 
seas, or in any creek, harbour, &c., within the jurisdic- 
tion of the Admiralty, or in any parts abroad, power 
is giyen to any justice within whose jurisdiction the 
party happens to be to cause him to be apprehended 
and brought before him to answer to the charge : (sect. 
2.) And in such case the following directions are 
given as to the warrant : — 

WABBAJIT TO APPBEHBirD A PEBfiON CHABGBD WITH AN 
INDIOTABLB 0FFB2ICB| COMMITTBD ON THB HIGH BBAS OB 
ABBOAD. 

For offencet commUted on the high teas Ike warrant may he the aame 
a$ in ordinary C(ues, but describing the ojfence to htwe been committed 
*^ on the high seas, out of the bodj of any ooniity of this realm, and 
within the jurisdiction of the Admiralty of England." 

For fences committed abroad for which thepcuiies may be indicted 
in this country, the warrant also may be the same as in ordinary caseSy 
tut describing the offence to hace been committed ** on land, out of the 
United Kingdom, to wit, at , in the kingdom of ,"or"at 

, in the East Indies ;** or ** at , in the island of , 

in the West Indies," or €uthe case may be. 

Warrant may be granted and executed on a 
Sunday,^ — Any warrant of apprehension before men- 
tioned may be granted and executed on a Sunday : 
(sect. 4.) 

Search Warrant,^ — ^It not unfrequently occurs 
that, without any direct proof of guilt existing against 
a party, there is, nevertheless, evidence of his possession 
of stolen goods, which the owner is in a condition to 
identify. In such a case, criminal proceedings are 
often initiated by an application to a justice for a search 

M 3 
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warrant, which being granted, the suspected premises 
are searched by a constable, when, should the goods b& 
discovered, thej are taken possession of, and the 
occupier of the premises whereon they are found i» 
himself apprehended, and brought before the magistrate 
to answer the charge either of having stolen, or received 
them knowing them to have been stolen. 

How to obtain a Search Warrant,"^ — When, there* 
fore, a party whose goods have been stolen has 
reasonable grounds for suspecting that they are upon the 
premises of some particular person, he should go before 
a justice having jurisdiction in the district where the 
premises are situate, and make oath by himself or his 
witnesses of the facts upon which he founds his appli- 
cation ; and upon satisfying the justice, either that the 
goods were stolen, or that there is reason to suspect 
they are stolen, and that there is also reason to believe 
they are upon the premises indicated, he will grant his 
warrant not only to search the premises and seize the* 
goods, but to apprehend the party in whose possession 
they may be found : {Elsee v. Smithy 1 Dowl. h Ry. 
97.) Under the Lai'ceny Act, 7 & 8 Geo. 4, c. 29, it is 
enacted by section 63, that if any credible witness shall 
prove upon oath before a justice of the peace a reason* 
able cause to suspect that any person has in his posses* 
sion, or on his premises, any property whatsoever, on or 
with respect to which any offence punishable by that 
act» either upon indictment or summary conviction 
shall have been committed, the justice may grant a 
warrant to search for such property as in the case of 
stolen goods. 

Manner of executing a Search Warrant,'] — Great 
caution should be observed in executing this warrant. 
The constable to whom it is directed will be the party 
intrusted with it, but he should be accompanied to the 
premises by the owner of the property, or some other 
person who is enabled to point out and swear to the 
goods in question. If the premises are. closed, and the* 
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constable is denied admission after demand and disclos- 
ing his authority and the object of his visit, thej may 
be forced open by him. In making the search, care 
must be observed that no other goods than those 
designated in the warrant, or such as have been 
actually stolen, be seized : {Crazier v. Cundt/, 6 B. & C. 
232.) Should the goods sought for be found, the con- 
stable will seize and keep them in his possession, and 
he will then also, by virtue of his warrant, apprehend 
the person on whose premises they have been found, 
and take him before the magistrate to answer the charge 
which will then be preferred against him. 

Form of Search Warrant"] — The following may be 
the form of the warrant : — 

SBABCH WABBAirr. 

!To the coostable of , and to all other peace officers 

in the said (county) 
Whereas A. B., of , in the said counter (yeoman), hath this daj 

made information and complaint on oath before me, J. P., esqnire, one 
of Her Majesty's justices of the peace in and for the said (county), that 
the following goods, to ,wit (here specify the articles stolen, or some 
portion thereof), the property of the said A. B., have lately been felo- 
nionslj stolen, taken and carried away from a certain dwelling-house 
and premises at the , in the said county, and that he hath just 

cause to suspect, and doth suspect, that the said goods, or some part 
thereof, are concealed in the (dioellii^-kouse) and premises of C. D., 
of , in the said (county), (tabourer): these are therefore to 

authorize and command you, or one of you, with proper assistance, to 
enter the said (dwdHng-howe) and premises of the said C. D. in the 
day-time, and there diligently search for the said goods; and if the 
same, or any part thereof, shall be found upcm such search, that you 
bring the goods so found, and also the body of the said C. D., without 
delay before me, or some other justice of the peace for the said (jc<nuUy)f 
to be dealt with according to law. 

Given under my hand and seal at , in the said (county), 

the day of , in the year of our Lord, 185 . 

J. & [l. 8.] 
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Search Warrant may he granted and exectUed an a 
Sunday ]— By the 4th section of the 1 1 & 12 Vict 
c. 42, a search warrant may be granted and issued on a 
Sunday, and consequently may be executed on that day. 

Importance of obtaining a Search Warrant in the 
first instance,^ — In very many cases, particularly 
where the charge is likely to mould itself into one of 
receiving goods knowing them to have been stolen, 
the obtaining of a search warrant in the first instance 
will be the most advisable course, since the prosecutor 
is thereby enabled at the same time both to seize the 
goods upon the premises before they are made away 
with (and so obtain cogent evidence in support 
of his case), and apprehend the party suspected of 
guilt in the transaction ; whereas, if a warrant to 
apprehend merely be obtained in the first instance, 
great, if not insurmountable difiiculties may afterwards 
be experienced in getting at the property, and thus a 
case, otherwise almost conclusive, may entirely fail for 
want of the necessary evidence for its support. 
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CHAPTER IX. 

APPEARANCE AND NON-APPEARANCE OF THE PARTIES 
—COMPELLING ATTENDANCE OF WITNESSES— AD- 
JOURNMENTS, ETC. 

Proceedings when party apprehended without war^ 
rant."] — If the party has been apprehended without 
warrant, he may be immediately taken before a justice, 
and the case at once be disposed of. It is rarely, 
however, that an examination immediately upon the 
arrest can conveniently be gone into ; and where this is 
so, the prosecutor will be informed of the time and 
place when and where it will be necessary for himself 
and his witnesses to attend. 

Duty of Prosecutor to be in attendance,"] — It will 
therefore be the duty of the prosecutor to be in 
attendance ready to substantiate his charge at the 
time and place indicated, and to wait in attendance 
until the case is called on. Should the prisoner have 
been apprehended upon a warrant, the charge will then 
be proceeded with, unless for some sufficient reason the 
justices think fit to adjourn it to a future time. 

Non-appearance of Defendant upon being summoned 
— Proceedings thereupon,"] — If the party has only been 
summoned, and he do not appear, his name should be 
called in the purlieus of the court, so that no doubt 
should exist of his having failed to obey the summons. 
The 9th section of 11 & 12 Vict. c. 42, describes the 
course of proceeding where the party fails to appear 
upon the summons, and it enacts — 

That the constable or other peace officer who shall have served the 
same in manner aforesaid, shall attend at the time and place, and be- 
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fore the jostices in the said sammons mentionedi to depose, if necessary 
to the service of snch sammons; and if the person so served shall not 
be and appear before the justice or justices at the time and place men- 
tioned in such sammons, in obedience to the same, then it shall be 
lawful for such justice or justices to issue his or their warrant for 
apprehending the party so summoned and bringing him before such 
justice or justices or some other justice or justices of the peace for the 
same county, riding, division, liberty, city, borough or place, to answer 
the charge in the said information and complaint mentioned, and to be 
further dealt with according to law. 

If, therefore, the defendant fail to attend, the 
magistrates will examine the constable on oath as to 
the service of the summons. If it has not been legally 
served, as provided for by section 9 (ante, p. 119), 
they will either issue another summons, or grant a 
warrant of apprehension ; but in the latter case they 
must, pursuant to section 8, take an information in 
writing and upon oath : (see as to service of summons 
ante, p. 40.) If, however, it appear that the summons 
has been duly served, the magistrates may issue their 
warrant of apprehension without taking any fresh 
information of any kind. 

Appearance of Defendant — Non-appearance of Pro- 
secutor — Adjournment, Discharge, Commitment, or 
Bailing of Defendant'] — Should the defendant appear, 
and the prosecutor not, nor any one on his behalf, and 
no satisfactory reason be given for his absence, the 
justices may discharge the party ; or if any satisfac- 
tory reason should present itself to their minds why 
this course would be undesirable, it will be compe- 
tent to them to remand the accused to a future time, 
and this they have ample power to do by virtue of 
the 21st section of the II & 1 2 Vict. c. 43, which 
enacts — 

That if from the absence of witnesses, or from any other reasonable 
cause, it shall become necessary or advisable to defer the examination or 
further examination of the witnesses for any time, it shall be lawful to 
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and for the juetice or justices before whom the accused shall appear, 
or be brought by his or their warrant, from time to time to remand the 
party accused for such time as by such justice or justices in their dis- 
cretion shall be deemed reasonable, not exceeding eight clear days, to 
the common gaol or house of correction, or other prison, lock-up house 
or place of security in the county, riding, division, liberty, city, borough 
or place for which such justice or justices shall then be acting; or if 
the remand be for a time not exceeding three clear days, it shall be 
lawful for such justice or justices verbally to order the constable or 
other person in whose custody such accused party may then be, or any 
other constable or person to be named by the said justice or justices in 
that behalf, to continue or keep such party accused in his custody, 
and to bring him before the same or such other justice or justices 
as shall be there acting, at the time appointed for continoiog such 
examination. 

The same section then provides that the accused 
may be brought up before the expiration of the time 
for which he is remanded. It also enacts that, instead 
of detaining the accused in custody during the period 
of remand, he may be discharged, upon his entering 
into a recognizance with or without surety or sureties 
conditioned for his appearance at the time and place 
appointed ; and if he shall fail to appear, the justice 
may certify the non-appearance upon the back of the 
recognizance, and transmit it to the clerk of the peace 
for the county, &c.,|[to be proceeded upon in like 
manner as other recognizances, and such certificate 
is to be deemed prima fade evidence of such 
non-appearance of the said party : (see posty pp. 132, 
133.) 

Justices cannot go into the case in the absence of the 
Defendant,'] — Theimportanceofsecuringtheattendance 
of the accused is seen in this, that without his personal 
presence the justices have no jurisdiction to enter into 
the case ; and herein consists an important distinction 
between such a case, and a proceeding by way of 
summary conviction in which, as has been seen (ante^ 
p. 44), on the non-appearance of the defendant the 
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justices may proceed to hear the case ex partCy and 
finally determine the same. 

Appearance of both Parties — AdjoummentsJ] — 
Upon both parties appearing, the case will be proceeded 
with, unless some application is made for an adjourn- 
ment. Upon the subject generally of adjournments, the 
justices, as before has been shown {ante^ p. 130), have 
full discretionary powers, and it is hardly necessary to 
add, that whenever a reasonable ground for an adjourn- 
ment is established by either party, the justices should 
grant it, first, however, being satisfied that no injury to 
the interests of public justice is likely to result. 

Adjournments, for how long a period."] — It has 
before been seen {ante, p. 131) that, by section 21 of the 
1 1 & 1 2 Yict. c. 42, the remand may be from time to time 
for a period not exceeding eight clear days. In such cases 
the remand must be by warrant. But if the accused 
is to be remanded for any period not exceeding three 
clear days, then it may be efiected verbally, and with- 
out a warrant ; and with reference to committing the 
defendant to custody pending an adjournment, the 
power to do so is not dependent upon the fact of the 
defendant having been apprehended, for the right thus 
to commit equally exists though he appeared volun- 
tarily to a summons. 

The following may be the forms : — 

WARRANT REMANDING A PRISONER. 

"i To the constable of , and to the (keeper of ike ffoute 

to vfit. 5 of Correction) at , in the said (counttf) of 

Whereas A. B. was this day charged before the nndersigned, (otui) of 
'Her Majesty's jostices of the peace in and for the said {county)^ for that 
(^., €U in the warrant to apprehend); and it appears to me to be 
necessary to remand the said A. B. : these are therefore to command 
yoQ, the said constable, in Her Majesty's name, forthwith to convey the 
said A» B. to the {House of Correction) at , in the said (county), 

and there to deliver him to the keeper thereof, together with this pre- 
cept; and I hereby command you, the said keeper, to receive the said 
A. B. into year costody in the said (^Htum of Correction)^ and there 
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safely keep him notil the day of instant, when I hereby 

command you to have him at , at o'clock in the forenoon 

of the same day, before (me), or before snch other justice or justices of 
the peace for the said (coun^) as may then be there, to answer further 
to the said charge, and to be further dealt with according to law, unless 
yon shall be otherwise ordered in the mean time. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the (pountif) aforesaid. 

J. S. [l. 8.] 

If a second remand has taken place, this warrant 
may easily be adapted to meet that state of things — 

BEGOGKIZANCE OF BAIL INSTEAD OF REMAND ON AN 
ADJOUBNXBNT OF EXAMINATION. 

—— > Be it remembered, that on the day of , in the 

to toil, I year of our Lord , A. B. of (labourer), L. M. 

of {fff''ocer\ and N. 0. of (buteher% personally came before 

me, (one) of Her Majesty's justices of the peace for the said (county)^ 
and severally acknowledged themselves to owe to our Lady the Queen 
the sevoal sums following: that is to say, the said A. B. the sum 
of , and the said L. M. and N. 0. the sum of each, of good 

and lawful money of Great Britain, to be made and levied of their several 
goods and chattels, lands, and tenements respectively, to the use of our 
said Lady the Queen, her heus and successors, if he, the said A. B. 
fail in the condition indorsed. 

Taken and acknowledged the day and year first above mentioned, 
at , before me, J. S. 

CONDITION. 

The condition of the within-written recognizance is such that, whereas 
the within-bounden A. B. was this day (or on last past) charged 

before me, for that (jfc., aainthe warrant); and whereas the examina- 
tion of the witnesses for the prosecution in this behalf is adjourned until 
the day of instant ; if, therefore, the said A. B. shall appear 

before roe on the said day of instant, at o'dodc in 

the forenoon, or before such other justice or justices of the peace for the 
said (eowity) as may then be there, to answer (Jwiher) to the said 
charge, and to be further dealt with according to law, then the said 
recognizance to be void, or else to stand in foil force and virtue. 

[m. cJ N 
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HOTICB OF SUCH BEOOONIZAITOB TO BB OIVKir TO TRB AGOUSBD 

AKD HIS SURETIES. 

) Take notice that yon, A. B., of , are bonnd in the turn 

to toU, 3 of ) and jonr sureties L. M. and N. 0. In the snin 

of each, that yon, A. B., appear before me, J. S.^ one of Her 

Majesty's justices of the peace for the (county) of , on , 

the day of instant, at o'clock in the forenoon, at , or 

before snch other justice or justices of the peace for the same (countif) 
as may then be there, to answer further to the charge made against you 
by 0. D., and to be further dealt with according to law ; and unless yon, 
A. B., personally appear accordingly, the recognisance entered into by 
yourself and sureties will be forth?rith leried on you and them. 
Dated this day of , 185 . 

J. S. 

CEBTIFICATE OF NON-APPEARANCE TO BB INDORSED ON THE 

RECOGNIZANCE. 

I hereby certify that the said A. B. hath not appeared at the time 
and place in the above condition mentioned, but therein hath made 
default, by reason whereof the within-written recogBizaiice is forfeited. 

J. S. 

The practical mode of taking the recognizance has 
been stated at page 48, ante. 

Mode of compelling attendance of witnesses for the 
prosecution,'] — It will often occur, that in order to 
substantiate the charge on the part of the prosecution, 
it is necessary to have the evidence of some unwilling 
witness. In such case, the Legislature has empowered 
the magistrates to compel the attendance of witnesses 
either by summons or warrant The 1 6th section of the 
11 & 12 Vict. c. 42, enacts— 

That if it shall be made to appear to any jurtioe of the peace, by tiie 
oath or affirmation of any credible person, that any person within the 
jurisdicton of such justice is likely to give material evidence for the 
proseeution, and will not voluntarily appear for the purpose of being 
examined as a witness at the time and place appointed for the eximina* 
tion of the witnesses against the accused, such justice may and is hereby 
required to issue his summons to such person, under his hand and ssid, 
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reqniruig bim to be and appear at a time and place mentioned in eneb 
summons, before tbe said jastioe or before snob otber justice or justices 
of tbe peace for the same county, riding, division, liberty, city, borough 
or place as shall then be there, to testify what he shall know concerning 
tbe charge made against such accused party. 

When compulsory process can he obtained against a 
TFitness.'] — To justify a summons being issued to a 
witness, it is necessary, as appears from the fore- 
going section, that a deposition should be made on 
oath or affirmation: 1st, that the witness is within the 
jurisdiction ; 2nd, that he is likely to give material 
evidence ; and 3rd, that he will not attend voluntarily 
for the purpose of being examined. In a subsequent 
part of the same section, the justice is empowered to 
issue his warrant of apprehension in the first instance 
against a witness; but in that case he must be satisfied 
by oath or affirmation, that it is probable the witness 
will not attend without being compelled. 

This part of the section is as follows : — 

Or if such justice shall be satisfied, by evidence upon oath oraffirma- 
tion, that it is probable that such person will not attend to give evidence 
without being compelled so to do, then, instead of issuing such summons, 
it shall be lawful for him to issue his warrant in the first instance, and 
which, if necessary, may be backed as aforesud. 

The following are the forms given by the statute : — 

8UMMOK8 OF A WITNESS. 

> To E. F., of , (labourer,^ 

to trii. ) Whereas information hath been laid before the undersigned 
(one) of Her Majesty^s justices of the peace in and for the said (county) 
of , that A. B. (^., (uinthe summons or warrant against the 

accused), and it hath been made to appear to me, upon {oalh)^ that you 
are likely to give material evidence for the (proBeoution) : these are 
therefore to require you to be and appear before me on next, 

at o'clock in the forenoon, at , or before such other justice or 

JQStioes of the peace for the same county as may then be there, to 

N 2 



136 PETTI SESSIONS. 

testify what yon shall know concerning the said charge so made against 
the said A. B. as aforesaid. Herein fail not« 

Given under my hand and seal this day of , in the 

year of oar Lord ^ at , in the (co«9ify) aforesaid. 

J. S. [l. s.] 



iowU, ) i 



WARRANT FOR A WITNESS IN THE FIRST INSTANCE. 

To the constable of , and to all other peace officers 

in the said {county) of 
Whereas information hath been laid before the undersigned, (.one) of 
Her Majesty's justices of the peace for the said {coutUt/) of , that 

(^c, as in the gummons) ; and it having been made to appear to (nte)^ 
upon oath, that E. F., of {labotirer)^ is likely to give material 

evidence for the prosecotion, and that it is probable that the said E. F, 
will not attend to give evidence without being compelled so to do: these 
are therefore to command you to bring and have the said E. F. before 
me on , at o'clock in the forenoon, at , or before 

such other justice or justices of the peace for the same (county) as 
may then be there, to testify what he shall know concerning the said 
charge so made against the said A. B. as aforesaid. 

Given under my hand and seal this day of , in the 

year of our Lord , »t , in the (oouniy) aforesaid. 

J. S. [li. B.] 

Warrant against a Witness on his failing to appear 
to a Summons.'] — ^If the witness has been duly served 
with a summons, and he fail to appear at the proper 
time, and no sufficient excuse is offered for his absence, 
then, upon proof upon oath or affirmation that the 
summons has been served upon him either personally 
or by leaving it for him with some person at his last 
or most usual place of abode, the justice or justices 
may issue a warrant under hand and seal to apprehend 
him : (sect. 16.) 

The following is the form prescribed : — 



WARRANT WHERE A WITNESS HAS NOT OBBTED A SUMMONS. 

To the constable of , and to all other peace officers lo 

the said (county) of 
Whereas informatioa having been laid before the undersigned, (one) of 



to wit, ) 
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Her Majesty's justices of the peace in and for the said (eouoly) of , 
that A. B. Cfc.f as Mthesummotui); and it having been made to appear 
to (me), upon oath, that £. F., of (labourer\ was likely to give 

material evidence for the proseontion, I did dnly iasae my summons to 
the said £. F., requiring him to be and appear before (me) on , 

at , or before snoh other justice or justices of the peace for the same 

CoomUy) as might then be there, to testify what he should know respect- 
ing the said charge so made against 'the said A. B. as aforesaid; and 
whereas proof hath this day been made before me, upon oath, of such 
summons having been duly served upon the said £. F., and whereas the 
said £. F. hath nsglected to appear at the time and place appointed by 
the said summons, and no just cause has been offered for such neglect: 
these are therefore to command you to bring and have the said £. F. 
before me on , at o'clock in the forenoon, at , or 

before such other justice or justices of the peace for the same (^county) 
as may then be there, to testify what he shall know concerning the said 
charge so made against the said A. B. as aforesaid. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the (county} aforesaid. 

J. S. [l. s.] 

Mode of compelling attendance of a witness who is 
out of the jurisdiction^^ — It will be observed that a 
summons or warrant can onlj be issued when the 
witness is within the jurisdiction of the justice, though 
if he afterwards remove out of such jurisdiction the 
warrant may be backed: (sect. 15.) If, therefore, it 
is necessary to have the testimony of a witness, who 
will not voluntarily attend, and who is not within the 
jurisdiction of the justice before whom the charge is 
to be heard, the only mode of compelling his appear- 
ance is by a Crown Office subpoena, which issues upon 
application out of the Crown Office in London, and 
which may be followed by an attachment if disobeyed: 
(Beg, V. Greenaway^ 7 Q. B. 126 ; Reg, v. Carey, 
7 Q. B. 126.) 

A witness cannot demand his expenses in the first 
instance,"] — A witness cannot refuse to attend, upon 

N 3 
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being served with a summons or a subpoena, until his 
expenses are paid : (R. y. Jamet, 1 C. & P. 322.) 

No power to compel attendance of witnesses for a 
prisoner — how such tdtnesses to be obtained."] — The 
power of a justice to compel the attendance of witnesses 
extends to those only on the part of the prosecution ; 
the party accused of an indictable offence, unlike a party 
charged with an offence punishable upon summary 
conviction having no means of compulsorily enforcing 
the attendance of any witness before the committing 
magistrate, except through the process before men- 
tioned of a Crown Office subpoena. If, therefore, it is 
deemed advisable on the part of an accused party 
(which it seldom will be) to compel the attendance of 
any witness on his behalf before the committing justice, 
his only course will be that before adverted to, of 
obtaining a subpoena from the Crown Office in London. 
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CHAPTER X. 

THE HEABING. 

Appearance of parties at the time of hearing,'] — At 
the time and place appointed for the hearing, it is the 
duty of the prosecutor to be in attendance with his 
witnesses. If the accused partj be in custody, he will 
be produced by the constable having charge of him. 
If he has merely been summoned and fail to appear, it 
has been shown in what manner he may he appre- 
hended : {antey p. 129.) 

Preparations for the hearing hy the prosecutor,"]—^ 
Before, however, appearing to substantiate the charge, 
it will be advisable for the prosecutor or his attorney 
so to marshal and arrange his evidence, as to present 
it in the most simple and intelligible form to the 
magistrates. 1£ the case has been placed in the hands 
of an attorney, he will carefully look to the evidence, 
remembering that, as the testimony is given to the 
justices, so will it be taken down in the written depo- 
sitions which afterwards are to come under the eye of 
the judge who ultimately tries the case, and whose 
only knowledge of it will, in the first instance, 
be derived from such depositions ; facts, of the more 
importance when it is remembered that, upon the 
depositions so taken, the judge may have occasion to 
direct the grand jury as to the mode in which they 
should deal with the bill of indictment. Nor let it be 
supposed that, because the hearing before the justices 
is only preliminary, and not of a final nature, that 
slight evidence alone will be sufficient to warrant a 
committal. Justices upon such a hearing have a 
right to expect, and ought to insist upon having, the 
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best evidence which exists in the case ; and, although 
it is not for them to balance evidence, yet such evidence 
as is produced in support of the charge ought to be of 
the same nature and quality as that which would be 
admitted at the trial of the accused. In preparing, 
therefore, for the hearing before the committing justices 
no evidence should be collected that would not be 
admissible upon the trial ; and all that would be re- 
quired upon the trial to support the charge should 
i)'e carefully gathered together for use upon the pre- 
liminary inquiry. 

Steps to he taken by the accused.'] — As regards the 
accused, it will be well for him, if of ability to do so 
(and he denies the truth of the charge), to avail him- 
self, at this early stage, of professional assistance. When 
apprehended, and in custody, he will probably desire 
the attendance of some attorney, whom to consult ; 
usually, this request is promptly complied with, but as 
the accused has before committal for trial no absolute 
right to an interview with any one, it is sometimes 
refused. Should the constable in charge of the prisoner 
decline to permit the prisoner to see a professional 
adviser, an application might with propriety be made 
to the justice who will hear the case, when, should 
he also refuse the application, there is no other 
remedy : a state of things, no doubt, very inconsistent 
with that principle of fair dealing which should ever 
pervade the administration of the criminal law, and 
which few justices, it is believed, would lend them- 
selves to encourage. 

r 

Place of hearing not an open court — Counsel or attor* 
ney of accused."] — ^It has before been shown (an^e,p. 37) 
that when magisti^tea are hearing a case summarily, 
the place in which they sit is an open court of justice^ 
to which all the Queen's subjects have a right of access ; 
and that upon such a hearing the respective parties 
have, by section 12 of the 1 1 & 12 Vict. c. 43, a right 
to have their cases conducted by counsel or attorney. 
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Upon an inquiry, however, under the 1 1 & 12 Vict. 
c 42, with a view to a committal to trial, this is not so ; 
and the place in which the case is heard is declared 
not to he an open court, and the justices are empowered 
to exclude all persons from it. 
The 19th section thus enacts : — 

That the room or hnildiog in which such justice or justices shall take 
such examinations and statements as aforesaid shall not be deemed an 
open court for that purpose; and it shall be lawful for such justice or 
justices, in his or their discretion, to order that no person shall hare 
access to or be or remain in such room or building without the consent 
or permission of such justice or justices, if it appear to him or them that 
the ends of justice will be best answered by so doing. 

Under the provisions of this clause, therefore, the 
justices have power to conduct their proceedings in 
private, and so exclude aU persons, even including the 
professional advisers of either of the parties. The 
section seems certainly to contemplate, that the exclu- 
sion will only take place when it shall appear that the 
ends of justice will be best answered by it; but it is 
difficult to conceive any possible case in which the 
ends of justice can best be answered by refusing an 
accused party the assistance of a legal adviser. As 
the law now stands, the depositions of the witnesses 
taken by the magistrate are receivable in evidence on 
the trial, in the event of the death of such witnesses, or 
their being too ill to travel ; the importance, therefore, to 
the accused of being enabled to cross-examine through 
the agency of a legal adviser, is as obvious as it is 
great. Common justice declares, that at a time of 
such peril as that of the examination of the witnesses 
by the committing justice, the accused party ought 
not to be deprived of legal professional assistance. 
There is really only one argument of any apparent 
weight that can be advanced in opposition to the per- 
mission suggested, and that consists in the possibility of 
the professional adviser taking advantage of what may 
transpire in the justice room, to warn others not yet 
in custody, or otherwise to defeat the ultimate ends of 
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justice. This argument, however, becomes puerile in 
the extreme, when it is remembered that counsel and 
attorneys are members of an honourable profession, and 
are directly amenable, in cases of professional obliquity, 
to the all-powerful censure of the superior courts, and 
would, therefore, scarcely lend themselves to a pro- 
ceeding which must necessarily result in their disgrace 
and ruin. But whether or not the interests of the 
public might be endangered is a consideration of 
trivial importance, when the sacred cause of justice to 
an accused is involved ; indeed, it may well be ques< 
tioned if justice to the public can ever be promoted by 
doing injustice to any one of its members.- It would 
seem, however, that the omission of the Legislature in 
the 11 & 12 Vict. c. 42, to make an exception in 
favour of the legal advisers of the accused, was more 
accidental than intentional ; for, upon attention being 
drawn to this omission in the statute, the Legislature 
in the corresponding act for L:eland, passed in the 
following year (12 & 13 Vict. c. 68), whilst similarly 
enacting by section 19 for power to exclude the 
public, expressly reserves the right of the counsel or 
attorney of any person, then being in such court as a 
prisoner, to be present. So that, upon this point, with- 
out there being any motive for such a distinction, a 
distinction clearly exists ; but one, nevertheless, which, 
is clearly to be attributed to inadvertency, since there 
cannot be any possible reason for giving to a prisoner 
in Ireland a right which is debarred to a prisoner in 
England. 

In practice it rarely occurs that either the prosecutor 
or the prisoner is prohibited from having the assistance 
of a professional adviser ; and when the pressing reasons 
for permitting the assistance, coupled with the partial 
recognition of the practice as contained in the 17th 
section, which section directly refers to the cross- 
examination of the witnesses by the counsel or attorney 
of the accused, are taken into consideration, it is hoped 
that no bench of magistrates will ever refuse an appli- 
cation of the kind. 
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Proceeding with the case unless adjourned*'] — Upon 
the parties being duly before the Bench, the case will 
be proceeded with, unless for any sufficient reason an 
adjournment is requested and granted, of which men* 
tion has before been made: (ante, p. 130.) 

Witnesses ordered out of court,"] — At this stage of 
the proceedings a request will probably be preferred to 
the justices to order the witnesses to remain out of 
court until they are severally required to give their 
evidence ; in such a case the request should uniformly 
be complied with : (as to which see ante, p. 54.) 

Statement of the charge — Variaru;es.] — The charge 
is then read over to the accused from the charge-sheet, 
summons or warrant, or it is stated to him in a general 
way. Should there have been a prior information 
or complaint laid, no advantage can be taken of any 
defect therein, either in substance or form, nor for 
any variance between it and the evidence ; since, when 
an information is taken, it is not for the purpose of 
being a record in the cases, but to enable the 
justice to judge whether or not he should interfere, 
and to guide his discretion as to the propriety of 
issuing a summons or a warrant : (sect 8.) So, too, 
by sections 9 and 10 no such objections are to be 
allowed to any summons or warrant, nor for any such 
variance ; but if any variance shall appear to the 
justice to be such that the party charged has been 
thereby deceived or misled, he may, at the request of 
the party charged, adjourn the hearing of the case to 
some future day, and in the mean time remand the 
accused, or admit him to bail. 

Course of proceeding in examining witnesses^ ^.]^- 
All preliminaries being arranged, the hearing is pro- 
ceeded with ; and here it may be remarked that the 
accused is not to be called upon to plead, but the case 
is to be substantiated against him in the first instance, 
justices having no functions in indictable offences to 
deal summarily with the accused, even though he 
openly admit his guilt See^ however, the course of 
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proceedings against juvenile offenders, and also the 
practice under the Larceny Summary Jurisdiction Act, 
post. The course of proceedings upon the hearing is 
set out in the 17th section of the 11 & 12 Vict. c. 42, 
which enacts— 

That in all cases where any person shall appear or be bronght before 
ftnj jastice or justices of the peace charged with waj indictable offence, 
whether committed in England or Wales, or upon the high seas or on 
land beyond the seas, or whether snch person appear Tolnntarily npon 
summons or haye been apprehended with or without warrant, or be in 
custody for the same or any other offence, snch justice or justices, before 
he or they shall commit such accused person to prison for trial, or before 
he or they shall admit him to bail, shall, in the presence of such accused 
person, who shall be at liberty to put questions to any witness produced 
against him, take the statement, on oath or affirmation, of those who 
shall know the facts and circumstances ci the case, and shall put the 
same into writing \ and such depositions shall be read over to and signed 
respectively by the witnesses who shall have been so examined, and 
shall be signed also by the justice or justices taking the same; and the 
justice or justices before whom any such witness shall appear to be 
examined as aforesaid, shall, before such witness is examined, administer 
to such witness the usual oath or affirmation which such justice or justices 
shall have full power and anthority to do; and if, npon the trial of the 
person so accused as first aforesaid, it shall be proved by the oath or affir« 
xnation of any credible witness that any person whose deposition shall have 
been taken as aforesaid is dead, or so ill as not to be able to travel; and 
if, also, it be proved that such deposition was token in the presence of the 
person so accused, and that he, or his counsel or attorney, had a full 
opportunity of cross-examining the witness, then, if such deposition 
purport to be signed by the justice by or before whom the same purports 
to have been taken, it shall be lawful to read snch deposition as evidence 
in such prosecution without further proof thereof, unless it shall be 
proved that such deposition was not, in fact, signed by the justice pur- 
porting to sign the same. 

Order of examination of vntnessesj] — The order in 
which the several witnesses will be called will be in 
the discretion of the prosecutor or his professional adviser, 
who of course will take them in such succession as 
best elucidates the facts. As the justices themselves 
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will have little if any previous knowledge of the 
circumstances of the charge, it is a convenient practice, 
if the prosecution is conducted by a professional gentle- 
man, to permit him to examine his witnesses, and thus 
elicit the facts through the medium of his own questions. 

fFitnesses to be sworn or affirmed,"] — ^Before, how- 
ever, the testimony of any witness is taken, it is 
necessary that he should be sworn or make affirmation 
in those cases in which an affirmation is permitted. 
Upon this subject the reader is referred to pp. 56 and 
57, ante. It may, however, here be observed that the 
provisions of the 17 & 18 Vict. c. 125, relative to the 
taking of the solemn affirmation or declaration of 
persons who are unwilling, from conscientious motives, 
to be sworn, will not apply to cases such as those 
under consideration, the court at this time not being 
one of civil jurisdiction. 

The statements of the witnesses must in all cases be 
made upon oath or affirmation, that is, the oath or 
affirmation must be administered in the first instance, 
and not merely administered after the evidence is 
given : (ante, p. 58.) 

Witness re/using to be sworn or examined — Commit- 
ment,'] — Should the witness refuse to be sworn or 
examined, he may be committed to gaol for any period 
not exceeding seven days, unless in the mean time he 
shall consent to be examined, and answer concerning 
the matter : (sect. 16.) Under such circumstances 
the following may be the warrant of commitment : — 

WARRANT OF COBCMmffENT OF A WITNESS FOR REFUSING TO BE 

SWORN OR TO GIVE EVIDENCE. 

■ 1 To the constable of , and to the keeper of the {House 

to wiL ) of Correetion) at , in the said (county) of 

Whereas A. B. was lately charged before the underaigoed, (jone) of 
Her Majesty^s justices of the peace in and for the said (coufOy) of , 
for that (jfCf as m the summons) ; and it having been made to appear 
to (me), upon oath, that E. F., of , was likely to giro material 

evidence for the prosecation, I duly issued my summons to the said 
£. F., requiring him to be and appear before me on , at , 

[m. c] * O 
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or before such other justice or joetices of the peace as should then be 
tUere, to testify what he should know coDceming the said charge so 
made against the said A. B. as aforesaid ; and the said E. F., now appear- 
ing before me (or, being brought before me bj yirtneof a warrant in that 
behalf to testify as aforesaid), and being reqaiied to make oath or affir- 
mati(Hi as a witness in that behalf, hath now refused so to do (or, being 
duly sworn as a witness, doth now refose to answer certain questions con- 
cerning the premises which are here put to him) without offering any just 
excuse for such bis refusal : these are therefore to command you, the said 
constable to take the said E. F. and him safely to conrey to the (JTbtwe 
of Correction) at , in the {county) aforesaid, and there deliver 

him to the said keeper thereof, together with this precept ; and I do 
hereby command yon, the said keeper of the said (^ffowe of Correctwn)^ 
to receive the said E. F. into your custody in the said {Home qf CoT" 
rection), and him there safely keep for the space of days for his 

said contempt, unless he shall in the mean time consent to be examined 
and to answer concerning the premises ; and for your so doing this shaM 
be your sufficient warrant. 

Given under my hand and seal, this day of , in the 

year of our Lord , at , in the (county) aforesaid. 

J. S. [l. gj 

Evidence.']— TJi^on the subject of the evidence, little 
need here be said, except that it should not be supposed 
because this is merely a preliminary inquiry, that the 
rules of evidence may be relaxed, since the justices 
ought to act upon the same rules as though the case 
were being finally heard and determined in one of the 
superior courts ; sufficient has already been said upon 
this point : {ante^ p. 59.) 

Form of Depositions.']— Th^ 11 & 12 Vict. c. 42, 
has, by section 17, pointed out the practical form in 
which the depositions of the witnesses are to be taken 
down. The form given is as follows : — 

DEPOSITIONS OP WITNESSES. 

? The examination of C. D., of (farmer), and E. F., 

iotcit, J of (iabourer)f taken on (oath) this day 

of , in the year of our Lord , at , in the (coun^) 

aforesaid, before the undersigned, (one) of Her Majesty's justices of the 
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peace for the said (eomUy), in the presence and hearing of A. B., who 
is chaii^ed this day before (me) for that he the said A. B., on , 

at (^., describing the ojfence asinihe warrant of oommiim§nt.) 

This deponent G. D., on his (oath), saith as follows (^., stating the 
depositions of the loitness as nearly a* possible in the words he uses. 
When his deposition is complete let him sign it,) 
And this deponent E. F., upon his oath, saith as follows (^.) 

The above depositions of C. D. and E. F. were taken and (sworn) 
before me, at , on the day and year first above men- 

tioned. J. S. 

Care in cu:curately taking Depositions,'] — ^In taking 
the evidence of the witnesses, care should be observed 
to record it as far as possible in the very words in 
which it is delivered, the exact natural language and 
peculiar phraseology being preserved as nearly as may 
be. It is not, however, necessary to take down all 
that a witness may state, since that which is clearly 
irrelevant or not admissible as evidence, ought not to be 
admitted. If, however, any doubt should arise as to 
whether certain evidence be admissible or not, the better 
plan will be to take it and leave it to another tribunal 
to decide whether it shall be used or not. 

Cross-examination^ taking down same in Depositions^] 
— As the examination-in-chief of each witness for the 
prosecution is brought to a close, the accused should 
be informed by the Bench that he may put any ques- 
tions, touching the matter, he thinks proper. If the 
party charged has the assistance of a professional 
adviser, such adviser should be permitted to conduct 
the cross-examination, which should be taken down 
by the clerk to the justices upon the same paper, and 
in the same way as the examination-in-chief, taking 
care, however, to distinguish between the two kinds of 
examination by the word " cross-examination." 

Re'examination.'] — Upon the cro&s-examination 
being concluded, the witness may be re-examined in 
explanation of anything he has said in his cross-ex- 
amination, and indeed there seems to be no reason why, 

o 2 
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upon tbis inquiry, he may not at any time be called 
back to add to or explain his evidence. 

Adjournments pending the inquiry, 2 — At any period 
of the investigation before committal, it is quite com- 
petent to the justices to adjourn the inquiry, and if 
any reasonable suggestion is made to them, that the 
interests of justice require an adjournment, such as the 
procuring of fresh evidence, the absence of any of the 
witnesses, or the establishment of fresh cases against the 
accused, such adjournment should be granted, and the 
prisoner be remanded or bailed, as provided for by 
section 21. The witnesses also should be directed to be 
in attendance again at the time of adjournment. 

Proceeding after an adjournment.'] — J^t&r a remand, 
on the case being resumed, the depositions previously 
taken should be read over, and if the witnesses already 
examined have any additional evidence to give, it 
should be then taken, the prisoner being at liberty to 
cross-examine as before. The further evidence (if 
there be any), should then be taken with the same 
formalities as before stated. 

Course to he adopted when the evidence for the pro- 
secution fails to make out a prima facie caseJ] — The 
evidence on the part of the prosecution being concluded, 
the justices will pause to consider whether or not a 
prima facie case has been established ; if the evidence 
has failed in doing this, the prisoner should be dis- 
charged. Upon this point the first portion of section 
25 of the 11 & 12 Vict. c. 42, says as follows :— 

That when all the evidence offered upon the part of the proseeotion 
against the accused party shall have heen heard, if the justice or justices 
of the peace then present shall be of opinion that it is not sufficient to 
put such accused party upon his trial for any indictable offence^ such 
justice or justices shall forthwith order such accused party, if In cus- 
tody, to be discharged as to the information then under inquiry. 
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Proceeding under the Juvenile Offenders^ or Larceny 
Summary Jurisdiction ActJ] — ^At this stage, the jus- 
tices will consider whether or not the case is one falling 
within the Juvenile Offenders Act, or the Larceny 
Summary Jurisdiction Act. If they consider that it 
does, and that it is desirable to proceed under either 
of those statutes, they will proceed as pointed out in 
the chapters devoted to those forms of procedure : (see 
post.) 

Calling upon the Accused for his answer."] — ^If the 
justices do not come to this conclusion, then they are 
to call upon the prisoner for his answer if he choose 
to give one. The 18th section of the above statute 
enacts — 

That after the examination of all the witnesses on the part of the 
prsecution as aforesaid shall have been completed, the justice of the 
peace or one of the justices by or before whom snch examination 
flhall have been so completed as aforesaid shall, without requiring 
the attendance of the witnesses, read or cause to be read to the 
accused the depositions taken against him, and shall say to him 
these words, or words to the like effect: — ^' Having heard the evidence^ 
do you wish to say anything in answer to the charge ? Tou are not 
obliged to say anything uuleis you desire to do so, but whatever you 
say will be taken down in writing, and may be given in evidence against 
you upon your trial." And whatever the prisoner shall then say in 
answer thereto shall be taken down in writing and read over to him, 
and shall be signed by the said justice or justices, and kept with the 
ddpositioDS of the witnesses, and shall be transmitted with them as 
hereinafter mentioned ; and afterwards, upon the trial of the said accused 
person, the same may, if necessary, be given in evidence against him 
without further proof thereof, unless it shall be proved that the justice 
or justices purporting to sign the same did not, in fact, sign the same : 
provided always, that the said justice or justices, before snch accused 
person shall mak^ any statement, shall state to him and give him clearly 
to understand that he has nothing to hope from any promise of favour, 
and nothing to fear from any threat which may have been holden out to 
him to induce him to make any admission or confession of his guilt, but 
that whatever he shall then say may be given in evidence against him 
upon his trial notwithstanding such promise or threat. 

o3 
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The proper caution to be given to the prisoner,'}^^ 
This section points out the course to be pursued ; 
namely, the depositions are to be read over to the 
accused, and then he is to be asked the following 
question: — ^^ Having heard the evidence, do you wish to 
say anything in answer to the charge ? You are not 
obliged to say anything unless you desire to do so, but 
whatever you say will be taken down in writing^ and 
may be given in evidence against you upon your trialJ* 
Towards the latter end of the section, the justice is 
required to give the accused clearly to understand,, 
that he has nothing to hope from any promise of 
favour, and nothing to fear from any threat, &c. 
Some practical difficulties at first arose in carrying 
out this section, from its being left in doubt, whether 
the caution contained at the latter part of the section 
should in all cases be given in addition to that eon* 
tained in the first part. But in the case of Reg. y. 
Sansofne (1 Den. C. C. 545 ; 19 L. J. 143, M. C), it 
was held that the prisoner's statement was admissible^ 
though the second caution had not been given, which 
was only of importance where some previous induce-* 
ment had in fact existed. It was, however, in that 
case recommended that the justices should always give 
the prisoner the second caution, as being the only 
course which would preclude all possibility of question 
as to the admissibility of his statement ; for as it was 
undecided whether that caution was absolutely neces* 
sary, when a previous inducement or threat had been 
held out, and the justices could never be certain 
whether such previous threat or inducement had or 
had not been held out, a perplexing question might 
arise as to the sufficiency of the first caution to remove 
the efiect on the prisoner's mind of such threat, &c.y 
should it turn out in fact, that such threat &c. had 
been held out. Upon this point, Mr. Justice Coleridge, 
at the Cornwall summer assizes, 1850, in his charge to 
the grand jury, remarked : — "Now it would simplify 
the matter very much, if, as well as printing the first 
part given in the schedule of the act, you were also to 
print the latter part, so as to prevent any difficulties 
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when the case comes on for trial." The question as to 
the legal necessity of giving the second caution, where 
some inducement has in fact been held out, has never 
yet been determined, probably from the very general 
practice which now obtains of giving both cautions at 
the same time upon all occasions. The double caution 
may be in these words : — " Having heard the evidence^ 
do you wish to say anything in answer to the charge f 
You are fwt obliged to say anything unless you desire 
to do so, but whatever you say toill be tahen down in 
writing^ and may be given in evidence against you upon 
your trial ; and I give you clearly to understand that 
you have nothing to hopejrom any promise of favour^ 
and nothing to Jearfrom any threat which may have 
been holden out to you to induce you to mahe any ad' 
mission or confession of your guilty but whatever you 
shall now say may be given in evidence against you upon 
your trials notwithstanding such promise or threat." 

The following is the form given for recording the 
statement of the accused : — 

STATEMENT OF THE ACCUSED. 

) A. B. stands charged before the undersigned, (one) of Her 

to vit.} Majesty's justices of the peace in and for the (county) 
aforesaid, this day of , in the year of oar Lord , for 

that he, the said A. B., on , at , (^c, €u in the caption of 

tke di^dtiona); and the said charge being read to the said A. B., and 
the witnesses for the prosecution, C. D. and £. F., being severally ex- 
amined in his presence, the said A. B. is now addressed by me as follows: 
** Haying heard the eyidence, do you wish to say anything in answer to 
the charge ? You are not obliged to say anything unless you desire to 
do 80 ; but whatever you say will be taken down in writing, and may be 
given in evidence against you upon your trial."* Whereupon the said 
A. B. saith as follows : (here state whatever the prisoner may say, and 
in his very words as nearly as possible. Get him to sign it, if he will.) 

A. B. 

Taken before me at , the day and year first above men- 

tioned. J. S. 

* If the additional caution has been given^ it wiU be proper to add it 
i» this place. (See ante, p. 150.) 
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The propriety on the part of the Prisoner^ of his 
making a statement^ or of withholding it."] — If the 
prisoner has the assistance of a professional adviser, a 
most important duty will devolve upon him, namely: 
that of advising his client either to make a statement 
of facts to the Bench, exculpatory of himself, or to 
decline saying anything upon the subject. Upon a 
mere unsupported statement of facts, the Bench, of 
course, will never act, and hence it may at first appear 
that such a statement by a prisoner can be of no possible 
service to him. This, however, is not strictly correct : 
a plain unvarnished statement of facts can never injure 
a really innocent man, whilst their publication at that 
stage of the proceedings, may not only lead to inquiries 
on the part of the prosecution ultimately beneficial to 
himself, but may very greatly influence the Bench in 
their judgment upon the subject of admitting him 
to bail. Independently of which, a straightforward 
statement made at this time and persevered in through- 
out, not only carries with it a considerable degree of 
weight, but as it is taken down and comes under the 
eye ultimately of the judge who is to try the case, 
it gives him an insight into the entire subject- 
matter, which cannot but tend to the eliciting of the 
truth. In cases where such a statement has been 
made, it may undoubtedly be used by the prosecution 
against the prisoner, but if it be the honest statement 
of an innocent man, little fear need be entertained on 
this ground, whilst it is always considered honour- 
able practice at the bar to put in such statement, 
though it in no way assist the prosecution, but aid 
the prisoner; and, indeed, learned judges have fre- 
quently interfered themselves, where there has been 
a disinclination on the part of the prosecution to put 
in the statement, and have directed it to be read. The 
importance in such a case of the statement of the 
prisoner being before the jury, to be commented on by 
his counsel in his address to them, cannot be too 
highly estimated. Many an innocent man owes his 
acquittal upon* his trial entirely to his having made a 
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Straightforward statement to the Bench, upon the pre- 
liminary investigation. 

What has here been said, applies onlj to cases where 
the statement appears to be that of an innocent man. 
If the professional adviser has any belief in his client's 
guilt, the policy of observing silence is perfectly 
obvious ; cases undoubtedly will occur in which it 
will be advisable even for an innocent man to remain 
silent, merely informing the Bench that he reserves his 
defence for a future time, the existence of a deep-laid 
conspiracy against him, or of a charge supported by 
false and perjured witnesses, may suggest the pro- 
priety of withholding for the present that statement of 
facts, the disclosure of which, whilst it might not be 
sufficient to induce the Bench to dismiss the charge, 
might enable the other party successfully to direct 
their artifices into a quarter where it is desirable they 
should be unfelt. Here, at this juncture it is, that the 
advice of a professional man becomes of such import- 
ance. 

Address to the Bench by the Counsel or Attorney of 
the Accused.'] — It is not unusual at this state of the 
proceedings, for the counsel or attorney of the accused 
to address the Bench on his behalf, pointing out the 
circumstances which in his judgment should lead them 
to dismiss the charge; and although of strict right such 
a course may not be permitted, nevertheless it is one 
which may well be tolerated as tending at the most to 
no other inconvenience than a little loss of time, whilst 
much profit may be derived therefrom, particularly 
with a view to the question of bail. 

In this particular too the professional adviser will 
exercise a discretion. By addressing the Bench upon 
his client's case, he necessarily exposes the weak points 
of the prosecution, and shows by what line of defence 
be hopes to draw his client through his difficulty, a 
course which it is needless to observe is one of un- 
mitigated evil, should his effi>rts not result in his 
client's immediate discharge. If, theref<»re, the case 
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presented by the prosecutor be one that necessarily will 
lead to a committal, an address to the Bench in ex- 
culpation of the prisoner is a proceeding which cannot 
be too carefully avoided. 

Calling fVUnesses on behalf of the Prisoner.'}'^ 
It may be, that the prisoner is in a position to rebut 
by evidence the case established against him, and that 
he is desirous of calling witnesses. Formerly it was 
doubted whether or not it was the duty of the magistrates 
to hear this evidence, but the received opinion at the 
present day is,. that it is their duty. In the absence of 
any judicial decision upon the subject, it may be con* 
venient to refer to the opinion of four very eminent 
and learned personages, namely, the late Attorney- 
Greneral (now Chief Justice of the Common Pleas), 
Mr. Crompton (now Mr. Justice Crompton), and 
Messrs. Ellis and Hall, given upon a case submitted 
to them by the magistrates of Leeds. That case raised 
(inter alia) the following questions: — 

First, Is it incumbent on the magistrate before whom 
an indictable offence is in course of preliminary inves- 
tigation, to hear and examine witnesses adduced by the 
prisoner as his answer or defence to the charge against 
him; or has the magistrate any discretion to receive or 
reject such evidence; and if any discretion, of what 
kind or nature is it, and how ought it to be exercised 
by him ? 

Second, If the prisoner's witnesses are to be heard 
and examined* should those examinations take place 
after the prisoner has made his voluntary statement, 
or at what other state of the proceedings; and should 
the examinations of the prisoner's witnesses be tdva 
voce or be in writing, and if the latter, ought they to 
be signed by the witnesses and the magistrate in the 
same way as examinations taken on the part of the 
prosecution ? 

Third, If the examinations of the prisoner's witnesses 
are to be reduced into writing, it is the duty o£ the 
committing magistrate to transmit the same, with the 
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examinations taken on the part of the prosecution, to 
the assizes or sessions where the prisoner is to be tried? 

Fourth. It is the duty of the committing magistrate 
to bind over the prisoner's witnesses (who have been 
examined) to appear and give evidence on the trial, or 
has the magistrate any and what discretion on the 
subject, and how is that discretion to be exercised? 

To these questions the following answers were given: 
— " The law on the subject of the examination of wit- 
nesses adduced by prisoners on their examination before 
justices of the peace, appears to us to be open to con- 
siderable doubt, which it would be desirable to have 
cleared up by further legislation. 

" First. The question firstly submitted to us is cer- 
tainly not free from difficulty, but considering that the 
practice under the old statute (1 & 2 Phil. & M. c. 13, 
and 2 & 3 Phil. & M. c. 10), as stated by Dalton, 
Comt. Just. ch. 165 (ed. 1746), was to examine a 
prisoner's witnesses, and that the language of the 
11 & 12 Vict. c. 42, 8. 17, admits of such a construc- 
tion, and that the interests of justice require it, we 
think that it is incumbent on magistrates to hear and 
examine such of the witnesses offered by a prisoner as 
appear (in the language of the statute) to know the 
facts and circumstances of the case. 

" Second. The 18th section prescribes that after the 
examinations of the witnesses on the part of £he prose- 
cution shall have been completed, the justices shall 
proceed as therein directed. This seems to point out 
that the stage in the inquiry at which the prisoner is to 
be called upon for his statement (if he choose to make 
one)) is when the examination of the witnesses for the 
prosecution has been completed, and this will in general 
be the most natural and convenient time for taking the 
examinations of the prisoner's witnesses; but some of 
us think that the magisti^tes have a discretion in this 
respect, and it may be a question whether the party 
charged is not entitled to make a statement after he 
knows all that will be on the examinations. The ex- 
amination of the prisoner's witnesses ought to be taken 
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viva voce, and reduced to writing, signed, and certified 
in the same wbj as examinations taken on the part of 
the prosecution. 

" Third. We think it is the duty of the committing 
magistrate to transmit the examinations of the prisoner's 
witnesses with the examinations of the witnesses for 
the prosecution. 

" Fourth. We think it is not the duty of the ma- 
gistrate to bind over the prisoner's witnesses, with the 
exception of any of such witnesses who, though adduced 
for the prisoner, give evidence which appears to be 
material for the prosecution ; and it appears to us 
that the magistrate has no discretion in the matter, 
inasmuch as, by the statute, the recognizance can be 
conditioned only to give evidence against the party 
accused." 

The policy ofcallbig Witnesses for the Prisoner.']-^ 
As regards the policy of calling witnesses on the part 
of the prisoner, this will depend very greatly upon the 
nature of the case established by the prosecution, and 
the probable result of the inquiry. If the case esta- 
blished is such that the proof adduced on the part of 
the prisoner will amount but at most to a conflict of 
evidence, it will be most injudicious to make use of it, 
since, though the preponderance may be somewhat in the 
prisoner's favour, the justices would ultimately decide 
upon committing for trial, it being no part of their duty 
to determine as to the guilt or innocence of a party under 
such circumstances. There are, however, many cases of 
prima facie guilt which the accused, by evidence, may 
be enabled so to explain as to clear up at once the imputa- 
tion resting upon him. Thus, upon a charge of larceny, 
it may be, that the only proof of guilt against him is his 
possession of the stolen property, and it may happen 
that he is in a situation to show, by highly respectable 
testimony that he came possessed of the property in a 
perfectly fair and honest manner. Indeed, in all those 
cases where the criminalty of the party rests merely 
upon a presumption of law which the accused is enabled 
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to explain hy evidence, such evidence may be adduced 
^th a reasonable expectation of success. The ques- 
tion to be asked under such circumstance, before 
adducing evidence, should be this : — Will the pro- 
duction of the evidence be most likely to result in 
the discharge of the prisoner ? If it will, then it 
will be judicious to offer it; but, if such a result 
is not likely, then will its production be most un- 
advisable. 

It is sometimes imagined that if the prisoner has 
exculpatory evidence, and fails to offer it at the time of 
the preliminary examination, advantage will be taken 
of the omission on his afterwards producing it upon his 
trial : and undoubtedly there is occasionally reason for 
this apprehension, though it is exceedingly unfair to 
press this against an accused party, and learned judges 
have often reprehended observations which have been 
made upon this ground. In the case of Beg. v. Clark 
(5 Cox C. C. 230), the prisoner's counsel, in addressing 
the jury, observed that he should call witnesses to prove 
an alidiy that these witnesses were not examined before 
the magistrate, and perhaps some observations might 
be made on that account, as was often done in similar 
cases, but that the witnesses went to the magistrates' 
meeting, and were not called by the advice of the pri- 
soner's attorney. Upon this. Pollock, C. B., said 
that ^^ in his opinion no such remark ought to be made 
as to witnesses not being called for a prisoner when he 
is being examined before the magistrates ; and, if made, 
it would be very improper. Where a prisoner was 
clearly spoken to by one or more persons as the person 
by whom a crime was committed, it would be the duty 
of the magistrate to commit, and it would be quite 
useless to call witnesses on the part of a prisoner either 
to prove an alibi or anything else in his favour ; it 
would be a useless expense to call them twice to prove 
the same thing, and a thing which no discreet attorney 
ought to advise his client to incur. That had always 
been his opinion, and therefore he never allowed such 
observations to be made," 

[m. c] p 
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Mode of examining^ ifc. Priganer^s Witnesses.']'-'*' 
If the prisoner resolves upon calling his witnesses, thej 
will be sworn and examined in the same way as the 
witnesses for the prosecution, their eyidenoe being 
carefully taken down by the justices' clerk. Eack 
witness will be subject to cross-examination, and re^- 
examination in like manner, and so^ nntil the whole 
evidence is disposed of. 

Course to be pursued where a Prisoner accounts for 
the possession of stolen property, "] — It will sometimes 
occur where a party is charged with theft, and the only 
evidence against him is that of a recent possession of 
the stolen article, that he defends himself by asserting that 
he received the property in question from a particular 
individual whom he names. If such person so named 
is procurable, and there is nothing to show that the 
statement of the prisoner is an utter fabrication, he 
should be sent for and examined as to the alleged 
fact. Upon this point, two or three judges have ex- 
pressed a strong opinion. In Reg, v. Crowhursi 
(1 Car. & Kir. 370), the prisoner was indicted for 
stealing a piece of wood, the property of a person 
named Harman ; and it appeared from the evidence 
given on the part of the prosecution, that on the piece 
of wood being found by a police constable in the 
prisoner's shop about five days after it was lost, he 
(the prisoner), stated that he bought it from a person 
named Nash, who lived about two miles off. Nash was not 
produced as a witness for the prosecution, and the prisoner 
did not call any witnesses. Mr. Baron Alderson, in 
summing up, said : "In cases of this nature, you should 
take it as a general principle, that where a man in 
whose possession stolen property is found, gives a 
reasonable account of how he came by it, as by telling 
the name of the person from whom he received it, and 
who is known to be a real person, it is incumbent on 
the prosecutor to show that that account be false ; but 
if the account given by the prisoner be unreasonable 
or improbable on the face of it, the onus of proving its 
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trath lies on him. Suppose, for instance, a person 
were to charge me with stealing his watch, and I were 
to say I bought it from a particular tradesman whom 
I name, that is prima facte a reasonable account, and 
I ought not to be convicted of felony, unless it is shown 
that that account is a false one." This ruling was 
confirmed in the subsequent case of Reg, v. Htsghes 
(1 Cox G. G. 176), and in the more recent case of i?e^. 
V. Smith (2 Gar. & Kir. 107), in which Lord Denman, 
C. J., not only approved of it, but expressly laid down 
his view of the duties of justices in such a case. His 
Lordship said : ^'I quite agree with the case of Reg. v. 
Crowhurstj which is very coiTectly reported. It was 
mentioned to me by Baron Alderson at the time when 
it occurred. If a person in whose possession stolen 
property is found, give a reasonable account of how he 
came by it, and refer to some known person as the 
person from whom he received it, the magistrate should 
send for that person and examine him, as it may be 
that his statement may entirely exonerate the accused 
person and put an end to the charge." This rule will 
of course apply only to the case of a reference not in- 
consistent with the other facts of the case ; for if the 
prisoner himself have given various accounts of how he 
came possessed of the property {Reg, v. Debleyy 2 Gar. 
& Eir. 818), or if circumstances exist in the case which 
render the account unreasonable, or its truth impro- 
bable, the burthen of producing the party referred to 
cast upon the accused : {Reg, v. Harmevy 2 Gox 
C. C. 487 ; Reg. v. WUson, 2 Dear. G. G. 157.) 

Decision of Justices as to discharging or committing 
the Prisoner."} — ^AU the evidence in the case having 
been adduce^ the justices will decide upon the course 
they will adopt, namely, whether they will order the 
accused to be discharged or will commit him for trial. 
Upon this subject the 25th section of the 1 1 & 12 Vict, 
c. 42, contains the following directions : — 

. Tkftt when all the eTidenoe offered npoo the p«rt of the proaecutioo 

p 2 
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against the accused party shall have been beard,if the JAistioeorjostioe* 
of the peace then present shall be of opinion that it is not sufficient to 
pat sach accused party upon his trial for any indictable offence, sucb 
justice or justices shall forthwith order such accused party, if in custody, 
to be discharged as to the information then under inquiry ; but if, in 
the opinion of such justice or justices, such evidence is sufficient to pat 
the accused party upon his trial for an indictable offence, or if the otI* 
dence given raise a strong or probable presumption pf the guilt of sucb 
accused party, then such justice or justices shall, by his or theur warrant, 
commit him to the common gaol or house of correction for the county, 
riding, division, liberty, city, borough or place to which by law he may 
now be committed, or in the case of an indictable offisnce committed od 
the high seas or on land beyond the sea, to the common gaol oi the 
county, riding, division, liberty, city, borough or place within which 
such justice or justices shall have jurisdiction, to be there safely kept 
until he shall be thence delivered by due coune of law, or admit him to 
bail as hereinbefoie mentioned. 

Ordering the Prisoner to be discharged,^ — If the 
justices come to the determination to discharge the 
accused, he should at once he set at liberty. ' Thia 
discharge, however, will not operate to prevent his 
being again apprehended^ and brought before them 
upon the same charge, if additional facts against hiia 
should transpire. 

The discretion of Justices in deciding to commitJJ — 
The section before quoted very fully explains the 
grounds upon which the justices should act in deciding 
to commit for trial, namely, the evidence given raising 
a strong or probable presumption of the guilt of the 
accused party. 

Upon a subject which is so entirely within the dis- 
cretion of thejustices^ it is impossible to lay down 
general rules for their guidance. In Cox v. Coleridge 
(1 B. & C. 50), Mr. Justice Baylet observes, " I think 
that a magistrate is clearly bound, in the 'exercise of 
a sound discretion^ not to commit any one unless a 
prima facie case is made out against him by witnesses 
entitled to a reasonable degree of credit.** Justices in 
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the perfoimance of this portion of their duties will not 
balance the evidence, and decide according as it pre- 
ponderates, for this would, in fact, be taking upon 
themselves the functions of the petty jury, and be try- 
ing the case ; but they will ask themselves, whether 
or not the evidence, as it stands, make out a strong or 
probable or even a convicting case of guilt : in any one 
of which cases they will do right in committing the 
party to trial. If, however, from the slender nature 
of the- evidence, the un worthiness of the witnesses, or the 
conclusive proof of innocence produced on the part of 
the prisoner, they feel that the case is not sustained, 
and that if they committed for trial a verdict of acquit- 
tal must be the necessary consequence, they wiU at 
once discharge the accused, and so put an end to the 
inquiry as far as they are themselves concerned. 

Duties of Justices under the Juvenile Offenders and 
Jjarceny Summary Jurisdiction acts,"] — ^As the func- 
tions and duties of justices under the Juvenile Offenders 
Acts (10 & 11 Vict. c. 82, and 13 Vict. c. 37), and 
under the Larceny Summary Jurisdiction Act (18 & 19 
Vict. c. 126), are peculiar and special, it has been 
thought advisable not to describe them here, but to 
treat of them by themselves in distinct chapters which 
will be found at a subsequent part of the volume. 
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CHAPTER XI. 

COMMITTING FOR TRIAL— BINDING OVER PROSECUTOR 
AND WITNESSES— ADMITTING TO BAIL. 

Committing to the Sessions — Cases in which the 
Sessions have not jurisdiction,'^ — ^If the justices deter- 
mine upon committing the accused to take his trial, 
they will consider whether such committal should 
be to the sessions or to the assizes. There are numerous 
classes' of cases over which the quarter sessions 
have no jurisdiction, and which can be tried alone 
at the assizes (unless removed into the Court of 
Queen's Bench.) If the case, therefore, fall within 
one of these classes the commitment must be to the 
assizes. These classes of cases are now all enume- 
rated in the 5 h6 Vict. c. 38. Section 1 of that 
statute states : — 

That after the passing of this act, neither the jnstice of th« peace 
acting in and for anj cotrntj, riding, division or liberty, nor the recorder 
of any borongh, shall at any session of the peace, or at any adjoomment 
thereof, try any person for any treason, mnrder or capital felony; or for 
any felony which, when committed by a person not previonsly conricted 
of felony, is punishable by transportation beyond the seas for life ; or 
for any of the following ofifences (that is to say): 

1. Misprision of treason. 

2. Ofifences against the Qaeen's title, prerogative, person or govern- 
ment, or against either Hoase of Parliament. 

3. Offences subject to the penalties of pnemnnire. 

4. Blasphemy, and offences against religion. 

5. Administering or taking unlawfol oaths. 

6. Perjary, and sabomation of perjury. 

7. Making or suborning any other person to take a false oath, affirms^ 
tion or declaration, punishable as peijury or as a misdemeanor. 

8. Forgery. 
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9. Unlawfully and malidonslj setting fire to crops of corn, grain, or 
pnlae, or to any part of a wood, coppice or plantation of trees, or to any 
heath, gorse, furze or fern. 

10. Bigamy, and offences against the laws relating to marriage. 

11. Abduction of women and girls. 

12. Endeavouring to conceal the birth of a child. 

13. Offences against any provision of the laws relating to bankrupts 
and insolvents. 

14. Composing, printing, or publishing blasphemous, seditious, or 
defamatory libels. 

15. Bribery. 

16. Unlawful combinations and conspiracies, except conspiracies or 
combinations to commit any offence which such justices or recorder 
respectiyely have or has jurisdiction to try when committed by one 
person. 

17. Stealing or fraudulently taking or injuring or destroying records 
ex documents belonging to any court of law or equity, or relating to any 
proceedings therein. 

18. Stealing or fraudulently destroying or concealing wills or testa- 
mentary papers, or any document or written instrument 'being or con* 
taining evidence of the title to any real estate, or any interest in lands, 
tenements or hereditaments. 

With the exception of the foregoing cases, the quarter 
sessions have a general jurisdiction to tiy all indictable 
offences. If the case, therefore, be one over which the 
quarter sessions have no^ jurisdiction, the commitment 
must be to the next assizes. If, however, the charge be 
one over which the quarter sessions Aare jurisdiction, it 
will, nevertheless, be proper in certain cases to commit 
for trial to the assizes. In all cases of unusual difficulty, 
the justices may so commit ; and this under the 
proviso in their commission, *' that if a case of difficulty 
upon the determination of anj of the premises before 
jou, or any two or more of you, shall happen to arise, 
then let judgment in no wise be given thereon before 
you, or any two or more of you, unless in the presence 
of one of our justices of the one or other Bench, or of 
one of our justices appointed to hold the assizes in the 
liforesaid county." However, with the limited and 
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defined jurisdiction of the quarter sessions at tlie 
present day, and the power of reserving a case for the 
opinion of the Court for Crown Cases Reserved, under 
the provisions of the 11 & 12 Yict c. 78, no cases 
can well arise on this ground, justifjdng the magistrates 
in abstaining from committing to the sessions* 

When to commit to the Assizes."] — The fact which 
will determine the justices in committing to the 
assizes rather than to the sessions, in a case within 
the jurisdiction of the latter court, will be that of 
the assizes occurring before the next sessions. The 
circuits of the judges throughout England and 
Wales take place half-yearly, within a day or two of 
the same period in each year, and the order in which 
the various. counties is taken is usually the same; and, 
except with a very few counties during the spring 
circuit, these assizes never conflict with the period of 
holding the quarter sessions; and with respect to those 
cases in which it does conflict, provision is made as has 
been shown at page 4. It being, therefore, well known 
at all times which will first arrive, the period for the 
holding of the quarter sessions or that for the holding 
of the assizes, justices need be under no difficulty 
in deciding as to which tribunal to commit. The im- 
portance of bearing in mind which court will first 
assemble, is seen from the fact that where prisoners have 
been committed to the sessions, and an assizes has 
intervened, judges have often, on the non-appearance 
of the prosecutors and witnesses, directed the prisoners 
so committed to be discharged upon proclamation, con* 
sidering it to be their imperative duty under their com- 
mission to deliver the gaol, though some doubt certainly 
exists as to the legal necessity of such a course being 
pursued. 

It was long supposed that the jurisdiction of the ses- 
sions was suspended or determined by the arrival in 
the county of the judges of assize. This, however, 
has been decided not to be so ; though it was suggested 
that it would be liighly inconvenient and improper^ 
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generally speaking, for the magistrates of a county to 
hold their sessions concurrently with the assizes even 
in a different part of the county : {Smith v. The Queen 
(in error), 18 L. J. 207, M. C; 3 Cox C. C. 586.) 

Committals to Borough Sessions."] — With regard 
to committals to borough sessions, other views are 
to be considered. These sessions, as being established 
with an object to local convenience, stand upon a 
footing differing from the county sessions, and the 
question of the occurrence of the assizes may altogether 
be disregarded. The committals should in all cases 
therefore be to the borough sessions whenever they 
may occur, the purpose of such sessions being to bring 
the administration of criminal justice home to the doors 
of the burgesses, which object would be defeated if 
they were compelled to travel to the assizes twice in 
the year to obtain that which they could so much 
easier and so much more economically obtain in their 
own town. 

Commitment to Borough Sessions^] — ^Where there is 
a local court of quarter sessions, the recorder, in fixing 
his sessions, will, however, be guided by the circum- 
stance of whether or not the borough has a gaol of its 
own. If it have, then it is immaterial when the borough 
sessions take place, since the prisoners committed for 
trial will remain in such gaol until tried or otherwise 
disposed of at such sessions ; the judges of assize having 
no jurisdiction over such gaol. If, however, the 
borough have no gaol of its own, and its prisoners are 
committed for safe custody under a contract to the 
county gaol or house of correction, then, upon the inter-* 
vening of the assizes before the borough sessions, such 
prisoners will be subject to be disposed of by the 
judges under their commission of general gaol delivery. 

Commitment when Bail not given J] — Having decided 
upon committing the accused to trial, it will be a ques- 
tion probably whether or not he should be admitted to 
bail. The case may be one in which the justices 
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dedine to take bail, or the accused cannot procure it, 
in either of which cases he will be at once committed 
to prison. It will be convenient to postpone for the 
present the question of bail. 

If tlie accused is to be committed to custody pur- 
suant to the 25th sectiqA of the 11 & 12 Vict. c. 42 
(ante^ p. 160), the following is the form of the warrant 
provided by the act : — 

WABRABT OF COMMITMRNT. 

^— > To the constable of , and to the keeper of the (JETovM 

towiL ) qfCorreetum\ at , in the said (cotmfy) of 

Whereas A. B. was this daj changed before me, J. S., one of Her 
Majesty's justices of the peace in and for the said (ootmtjf') of , 

on the oath of C. D. of , (Janner)^ and others, for that 

(^.i stating shortly the offence): these are therefore to command joa 
the said constable of , to take the said A. B., and him safelj to 

conTey to the {Eoust of Correction) at aforesaid, and there to 

deliver him to the keeper thereof, together with this precept; and I do 
hereby command yon, the said keeper of the said {House of Correction), 
to receive the said A. Bl into yonr custody in the said {House of Correc- 
tion), and there safely keep him (*) until he shall be thence delivered 
by doe course of law. 

Given nnder my hand and seal this day of , in the 

year of oar Lord , at , in the {county) aforesaid. 

J. S. [l. s.] 

The foregoing form, though given by the statute, is 
open to the practical objection that it gives no infor- 
mation to the gaoler as to the trial of the prisoner — 
namely, whether at the sessions or assizes. It is, 
therefore, suggested as an improvement, that after the 
asterisk*, the following words should be inserted : viz. 
^^ until the next assizes {or quarter sessions of the peace) 
to be holden at in and for the said couniy arP 

Execution of Warrant of Commitment — Receipt from 
Gaoler — Expenses of Constable."] — Upon this warrant 
being delivered to the constable, he will at once convey 
the prisoner to gaol, where he will receive from the 
gaoler a receipt for his delivery. To this receipt th« 
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t^nstable will attach a list of the items of his costs and 
expenses in conveying the accused to gaol ; and upon 
his laying this before either the committing justice or 
some other justice of the county or district, and its 
being examined and allowed according as the statute 
points out, he will make an order upon the treasurer of 
the county, &c., for payment. If, however, it appear 
that the prisoner has sufficient money himself to pay 
these expenses, or a part, the justice in his discretion 
may order it to be so applied. In cases in which the 
constable conveying the prisoner is paid by salary (as 
the county or borough constabulary), and incurs no 
additional expense, nothing, of course, will be allowed. 
The section of the 11 & 12 Vict. c. 42, upon this 
subject is the 26th, which enacts as follows : — 

That the constable or any of the constables, or other persons to whom 
the said warrant of commitment shall be directed, shall convej snch 
accused person therein named or described to the gaol or other prison 
mentioned in snch warrant, and there deliTer him, together with snch 
warrant, to the gaoler, keeper or governor of snch gaol or prison, who 
shall thereupon give snch constable or other person so delivering snch 
prisoner into his costodj a receipt for snch prisoner, setting forth the 
state and condition in which snch prisoner was when he was delivered 
into the cnstodj of snch gaoler, keeper or governor ; and in all cases 
where snch constable or other person shall be entitled to his costs or 
ezpoDses for conveying snch person to snch prison as aforesaid, it shall 
be lawfnl for the justice or jastices who shall have committed the accused 
party, or for any justice of the peace in and for the said county, riding, 
division or other place of exclusive jurisdiction wherein the ofienoe is 
alleged in the said warrant to have been committed, to ascertain thetnm 
which ought to be paid to such constable or other person for conveying 
such prisoner to such gaol or prison, and also the sum which should rea- 
sonably be allowed him for his expenses in returning ; and thereupon soch 
justice shall make an order upon the treasurer of such county, riding, 
division, liberty, or placa of exclusive jurisdictbn, or if sneb place of 
exdoaive jurisdiction shall be contributory to the county rate of any 
oonDty, riding or division, then upon the treasurer of such coan^, 
riding or division respectively or, in the county of Middlesex, upon the 
Oferseert of the poor of the parish or place within which the offence is 
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alleged to hare been committed, for payment to such constable or other 
person, of the sums so ascertained to be payable to him in that behalf ; 
and the said treasurer or overseers, npon such order being produced to 
him or them respectively, shall pay the amount thereof to such con- 
stable or other person producing the same, or to any person who shall 
present the same to him or them for payment : provided, nevertheless, 
that if it shall appear to the justice or justices by whom any such 
warrant of commitment against such prisoner shall be granted as afore- 
said, that such prisoner hath money sufficient to pay the expenses, or 
some part thereof, of conveying him to such gaol or prison, it shall be 
lawful for such justice or justices in his or their discretion to order such 
money, or a sufficient part thereof, to be applied to such purpose. 

The following forms are provided for carrjing out 
the foregoing section, after tihe delivering of the pri* 
soner to the gaoler : — 

oaoleb's receipt to the ookstablb fob the pbisobbb, asd 
justice's ordeb thereon fob payment of the constable's 
expenses in executing the commitment. 

I hereby certify that I have received from W. T., constable of 
the body of A. B., together with a warrant under the hand and seal of 
J. S., esquire, one of Her Majesty's justice's of the peace for the (coimfy} 
of ; and that the said A. B. was (sober, or as tiie case may be) 

at the time he was so delivered into my custody. 

P. K. 
Keeper of the House of Correction (or 
Common Gaol) at , 

Constable's expenses. £ m. d. 

For conveying the above A. B. from , to , ) 

(5^ railway) at per mile • . '. . • « .3 

For conveying him to and from railway station « . . 
For subsistence of prisoner whilst in custody after com- ) 

mitment, days, at per day .... 3 

For his lodging, nights, at per night . . . 

Constable, days, at per day (one) i 

assistant (ifnecettary% days, at per day. J 

Total £ 
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To R. W. esqaire, treasarer of the said (poufUy^ of 
Whereas W. T., constable of in the (countjf) of , hath 

produced unto me J. P., one of Her Majesty^s justices of the peace in 
and for the said (county) of , (wherein the offence hereinafter 

mentioned is alleged to haye been committed) the above receipt of 
P. E^ keeper of the (fTouM of Correction) at ; and whereas, in 

pnrsuance of the statute in such case made and provided, I have 
ascertained that the sum which ought to be paid to the said W. T. for 
conveying the said A. B. from , in the said (county) of , 

to the said (House of Correction) is , and that the reasonable 

expenses of the said W. T. in returning will amount to the further sum 
of , making together the sum of . These are therefore to 

order yon as such treasurer of the said (county) of , to pay unto 

the sud W. T. the said sum of , according to the form of the statute 
m such case made and provided, for which payment this order shall be 
your sufficient voucher and authority. 



Given under my hand this 


day (^ 185 . 




J. P. 


Received the day of 


185 , of the treasurer of th6 


(^county) of , the sum of 


, being the amount of the 


above order. 




£ 





Of binding over the Prosecutor and Witnesses,'] — 
If the case is to be sent to the sessions or assizes for 
trial, it will be the duty of the justices to bind over 
the prosecutor and witnesses respectively to prosecute 
and give evidence. 

' PFho to be bound over to Prosecute."] — ^There ap- 
pears to be no general statutable provision pointing out 
who is to be the prosecutor ; nor is it very clear jthat 
any one in particular can be compelled to enter into a 
recognizance to prosecute. In most cases the facts 
point out who should be the prosecutor — ^namely, the 
injured party, who most frequently, is the principal 
witness. It often, however, occurs that the party in- 
jured is incapable of standing in such a position, either 
from tender years or death, and there may be no one 
who feels an interest sufficiently strong to volunteer 
himself as prosecutor. In such case it is usual for the 
[m. c] q 
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justices to require some public functionary, such as 
the high constable or one of the county or borough 
constabulary, to take upon himself this office, and 
although we know of no penalties which can be 
inflicted in such a case upon refusal, there is never 
found in practice any difficulty upon the subject, the 
duty of a prosecutor being exceedingly simple^ and the 
expenses allowed being to a constable a sufficient 
remuneration, in addition to his ordinary pay, to induce 
him readily to undertake the duty. Under the 14 
Vict, ell, where a complaint is made of offences upon 
a servant or apprentice under that act, or of any bodily 
injury inflicted upon any poor person under the age of 
sixteen years, for which the party committing it is 
liable to be indicted; and the circumstances of which 
offence amount in point of law to a felony, or an attempt 
to commit a felony, or an assault to commit a felony, 
and two justices taking the examination shall certify 
that they deem it necessary that the prosecution should 
be conducted by the guardians, or if no guardians, 
by the overseers of the parish in which the offence 
was committed, such guardians or overseers shall, upon 
service of such certificate or a duplicate thereof, conduct 
the prosecution: (ss. 6 and 7.) 

Binding over Prosecutor and Witnes8e8,'\ — Upon 
the suhject generally of binding over the prosecutor 
and witnesses, the 1 1 & 12 Yict. c. 42, contains som^ 
practical directions. By section 20 it is enacted — 

That it shall be lawful for the justice or jastices before whom any 
snch witness shall be examined as aforesaid to bind, bj recognizance, 
the prosecutor and eyery snch witness to appear at the next court of 
oyer and terminer or gaol deliveiy, or saperior conrt of a connty pala- 
tine, or conrt of general or* quarter sessions of the peace at which the 
accused is to be tried, then and there to prosecute, or to prosecute and 
give eyidence, or to give eridence, as the case maybe, against the party 
accused, which said recognizance shall particularly specify the profession, 
art, mystery or trade of every such person entering into or acknowledging 
the same, together with his christian and surname, and the parish, town- 
ship or pluoe of his residence; and if his residence be in a city, town 
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or borough, the recognizance shall also particularly specify the name of 
the street and the nnmber (if any) of the house in which he resides, 
and whether he is owner or tenant thereof or a lodger therein ; and the 
said recognizance, being duly acknowledged by the person so entering 
into the same, shall be subscribed by the justice or justices before whom 
the same shall be acknowledged, and a notice thereof, signed by the 
said justice or justices, shall at the same time be given to the person 
bound thereby; and the several recognizances so taken, together with 
the written information (if any), the depositions, the statement of the 
accused and the recognizance of bail (if any) in any such case, shall be 
delivered by the said justice or justices, or he or they shall cause the 
same to be delivered to the proper officer of the court in which the trial 
is to be had, before or at the opening of the said court on the first day 
of the sitting thereof, or at such other time as the judge, recorder or 
justice who is to preside in such court at the said trial shall order and 
appoint: provided always, that if any such witness shall refuse to enter 
into or acknowledge such recognizance as aforesaid, it shall be lawful 
lor such justice or justices of the peace, by his or their warrant, to 
commit him to the common gaol or house of correction for the coun^, 
riding, division, liberty, city, borough or place in which the accused 
party is to be tried, there to be imprisoned and safely kept until after 
the trial of such accused party, unless in the mean time such witness 
shall duly enter into such recognizance as aforesaid before some one 
justice of the peace for the county, riding, division, liberty, city, borough.. 
or place in which such gaol or house of correction shall be situate: 
provided nevertheless, that if afterwards, from want of sufficient evidence 
in that behalf, or other cause, the justice or justices before whom such 
accused party shall have been brought shall not commit him or hold 
him to bail for the offence with which he is charged, it shall be lawful 
for such justice or justices or any other justice or justices of the si|me 
county, riding, division, liberty, city, borough or place, by his or their 
wder in that behalf, to order and direct the keeper of such common gaol 
/ OF house of correction where such witness- shall be so in custody to dis- 
^arge him from the same, and such keeper shall thereupon forthwith 
disoharge him accordingly. 

The following forms are provided by the statute : — 

BBOOGNIZAMCR TO PROSECUTB OB GIVE BVIDBNCE. 

...^ ^ Be it remembered that on the day of , in the 

lo fnt, 3 year of our Lord , C. D., of , in the township 

Q 2 
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of I in the said (eounfy\ farmer {or C. D., of Now 2, street^ 

in the parish of , in the borough of (^surgeon), of which 

said hoaee he is tenant), personally came before me, one of Her Majestj's 
justices of the peace for the said (coimt^), and acknowledged himself to 
owe to onr Sorereign ladj the Queen the sum of , of good and 

lawful monej of Great Britain, to be made and leried of his goods and 
chattels, lands and tenements, to the nse of our said lady the Qaeen^ 
her heirs and soccessors, if he, the sud C. D^ shall fail in the conditioD 
indorsed. 

Taken and acknowleged the daj and year first aboye mentioned 
at , before me, J. S. 

CONDITION TO PROSECUTE. 

The condition of the within-written recognizance Is snch, that whereas 
one A. B. was this day charged before me J. S., jastice of the peace 
within mentioned, for that (^c, cu in the caption of the depontions) ; 
if therefore he the said G. D. shall appear at the next court of oyer and 
terminer, or general gaol delivery (^or, at the next coart of genenU 
quarter sessions of the peace) to be holden in and for the (counly\ 
of ,(*) and there prefer, or cause to be preferred, a bill of in- 

dictment for the offence aforesaid against the said A. B., and thwe 
also duly prosecute such indictment, then the said recognizance to be 
Toid, or else to stand in fall force and vurtue. 

CONDITION TO PB08BCUTB AND GIVE EVIDENCB. 

Same as the last form to the asterisk (*) and then thus : and there 
prefer, or cause to be preferred, a bill of indictment against the siud 
A. B. for the offence aforesaid, and doly prosecute such indictment, 
and give evidence thereon as well to the jurors who shall then inquire 
of the said offence, as also to them who shall pass upon the trial of the 
said A. B., then the ^aid recognizance to be void, or else to stand in 
full force and virtue. 

CONDITION TO OIVB ETIDENCR. 

Same as the last form but one to the asterisk (*), and Uien tkuM i 
and there give such evidence as he knoweth upon a bill of indictment 
to be then and there preferred against the said A. B. for the oSkaoB 
aforesaid, as well to the jurors who shall there inquire of the said ofienee, 
as also to the jurors who shall pass upon the trial of the said A. B.{ 
if the said bill shall be found a true bill, then the said recogoizanoe 
to be void, or else to stand in full force and virtue. 
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ITOTIGB OF THE SAID RECOOITIZANOB TO BE OIVElir TO TBS 
PROSECUTOR AMD HIS WITNESSES. 

<— — • 1 Take notice that yon G. D., of , are bonnd in the snm 

io wU. 3 of , to appear at the next conrt of (general quarter 

eeuions of the peace) in and for the (county) of , to he holden 

at , in the said (cotm^) and then and there (prosecute and) 

gi^e evidenoe against A. B.; and nnless yon then appear there and 
(proeecute and) give evidence accordingly, the recognizance entered 
iiito hy yon will be forthwith levied on yon. Dated this day 

<tf , 185 . 

J. S. 

The practical mode of taking a recognizance, has 
already been pointed out {ante^ p. 49.) 

Commitment of Witness for refusing to enter into 
Recognizance,'] — It has been seen that by sect. 20 
of the 11 & 12 Vict. c. 42 {ante^ p. 171), a witness 
who refuses to enter into or acknowledge his recog- 
nizance, may be committed to prison until the trial, 
unless before then he consents to enter into it. In 
such a case the warrant of commitment is to be as 
follows : — 

GOMMrrMENT OF WITNESS FOR REFUSING TO ENTER INTO 

THE RECOONIZANOE. 



iowU, 3 



To the constable of , and to the keeper of the (Home 

of Correction) at , in the said (county) of 

Whereas A. B. was lately charged before the undersigned (one) of 
Her Majesty's justices of the peace in and for the said (coiuni^ 
of , tor that (^., at in the eummons to witness)^ and it having 

been made to appear to (me) npon oath, that £. F., of , was 

likely to give material evidence for the prosecution, (I) duly issued 
(my summons to the said £. F., requiring him to appear) before (me) 
OB , at , or before such other justice or justices of the 

peoca as should then be there, to testify what he should know con* 
earning the said charge so made against the said A. B. as aforesud; 
•ftod the said £. F. now appearing before (me), or bong brought before 
(flw) by virtue of a warrant in that behalf, to testify as aforesaid, hath 
been now examined by (me) touohing the premises, but being by (me) 

Q 3 
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reqnind to enter into a recognizaDoe con^tioned to give eridcDoe 
against the said A. B., hath now refused so to do: these are therefore 
to command yon the said constable to take the said £. F., and him 
safely to oon?ey to the (Haute of Correction) at , in the {county) , 

of 9 aforesaid, and there deliver him to the said keeper thereof, 

together with this precept; and I do hereby command yon, the said 
keeper of the said {ffouae of Correction) to receive the said £. F. into 
your costody in the said {House of Correction), there to imprison and 
safely keep him until after the trial of the said A. B. for the offence 
aforesaid, unless in the mean time such E. F. shall duly enter into sadi 
recognizance aforesaid, in the sum of pounds, before some one 

justice of the peace for the said (pounty)^ conditioned in the usual form 
to appear at the next court of (oyer and terminer, or genend gaol 
delivery, or quarter sessions of the peace), to be holden in and for 
the (county) of , and there to give evidence before the grand 

jury upon any bill oC indictment which may then and there be preferred 
against the said A. B., for the offence aforesaid, and also to give 
evidence upon the trial of the said A. B. for the said offence, if a true 
bill should be found against him for the same. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the (county) aforesaid. 

J. S. [l. b.] 

BUBSBQUBKT OBDSB TO DISOHABOB THIS WITNESS. 

"i To the keeper of the (House of Correction) at , in the 

to toil. ) (county) of 

Whereas by (my) order dated the day of (Mwteiii), 

reciting that A. B. was lately before then charged before (me) for a 
certain offence therein mentioned, and th at E. F. having appeared before 
me, and being examined as a witness for the prosecution in that behalf 
refused to enter into a recognizance to give evidence against the said 
A B., and I therefore thereby committed the said E. F. to your 
costody, and required you safely to keep him until after the trial of the 
said A. B. for the offence aforesaid, unless in the meantime he shovdd 
enter into such recognizance as aforesaid. And whereas for want of 
sufficient evidence against the said A. B., the said A. B. has not 
been committed or holden to bail for the said offence, bat on the 
oantiwy thereof, has been since discharged, and it is therefore not 
necessary that the sud £. F. should be detained longer in your enslody ; 
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thtte are therefore to order and direct jou, the said keeper, to discharge 
the said E. F. out of your custody as to the said commitmeDt, and 
to Bufo him to go at large. 

Giyen under my hand and seal this day of in the 

year of onr Lord , at , in the {county) aforesaid. 

J. S. [l. 8.] 

Binding over Minors and Married Women,'] — Before 
the passing of the 1 1 & 12 Vict. e. 42, when any of 
the witnesses were minors or married women^ it was 
usual to require the father or husband or other com- 
petent person to become bound for their appearance; 
inasmuch as thej were deemed incompetent to bind 
themselves, and in default of their being enabled to 
obtain sach surety, they were frequently committed to 
gaol for safe custody until the trial took place. Since, 
however, the passing of this statute, it may well be 
doubted if any power of the kind to commit exists; 
the statute itself is certainly silent on the subject, 
and as it purports to be a complete code for the 
guidance of the justices, and as the committal to prison 
under such cirumstai^ces would operate as a grievous 
hardship upon perfectly innocent parties, the better 
and safer course will be not to exercise such a power. 
If any of the witnesses, therefore, be minors or married 
women, it will be well to get the parents or husbands 
to enter into recognizances for them if they can be 
procured ; but upon failure thereof, to take the recog- 
nizance of the witnesses themselves, it being at least 
questionable whether or not they could, since the 
statute seems to apply to all alike, take any ultimate 
advantage of the disability. 

Notices to be given to Prosecutor and Witnesses."]—^ 
Care will be taken that a notice in the form at page 1 73 
be given to the prosecutor and each of the witnesses. 

Admitting the Prisoner to BaU,'] — ^At this stage of 
the proceedings, the justices will probably be applied 
tOf to take bail for the prisoner's appearance at the 
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time of trial ; and, in coming to a decision upon the 
subject, they will be guided by many considerations. 

It will, of course not be forgotten by the justices that 
the only purpose to be served by a conmiittal to prison 
before trial, is that of securing at such trial the 
personal appearance of the accused ; and in considering 
therefore, whether or not they will take bail for the 
appearance of the prisoner, every argument and every 
view must centre alone in this one object. If, there- 
fore, the justices feel satisfied that by admitting the 
accused to bail his appearance to take his trial will 
not be perilled, their duty to take bail is perfectly 
obvious. Of course, upon such a subject many cir- 
cumstances must be taken into consideration ; and the 
probability of the prisoner's surrendering to take his 
trial will be more or less influenced by his position in 
life, the magnitude of the charge, the cogency of the 
evidence, and the probable severity of the punishment; 
it being always remembered that, whilst the probability 
of ultimate conviction increases the doubt of the 
prisoner's surrender, his actual or admitted guilt is 
not of itself a conclusive reason against admitting him 
to bail. 

Upon the subject of admitting to bail, the 11 & 12 
Vict. c. 42, contains some important provisions. The 
23rd section of that statute enacts — 

That where anj person shall appear or be bronght before a jostioe of 
the peace charged with any felony, or with any assanlt with intent to 
commit any felony, or with obtaining or attempting to obtain proper^ 
by false pretences, or with a misdemeanor in receiving property atokn 
or obtained by false pretences, or with peijnry or 'subornation of perr 
jnry or with concealing the birth of a child by secret bnrying or other- 
wise, or with wilful or indecent exposure of the person, or with riot, or 
with assault in pursuance of a conspiracy to raise wages, or assanlt 
upon a peace officer in the execution of his duty, or upon any penoo 
acting in his aid, or with neglect or breach of duty as a peace offioer, 
or with any misdemeanor for the prosecution of which the oosti bmj 
be allowed out of the county rate, such justice of the peace may in his 
discretion admit such person to bail upon his procuring and prodnoii^ 
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shcb surety or sureties as in the opinion of such justice will be suf- 
ficient to insure the appearance of such accused person at the time and 
place when and where be is to be tried for such offence; and, thereupon^ 
such justice shall take the recognizance of the said accused person and 
his surety or sureties conditioned for the appearance of such accused 
person at the time and place of trial, and that he will then surrender 
and take his trial, and not depart the court without leave; and in all 
cases where a person charged with an indictable offence shall be com- 
mitted to prison to take his trial for the same, it shall be lawful at any 
time afterwards, and before the first day of the sitting or session at 
which he is to be tried, or before the day to which such sitting or session 
may be adjourned, for the justice or justices of the peace who shall have 
signed the warrant for his commitment, in his or their discretion, to 
admit such accused person to bail in manner aforesaid; or if such com- 
mitting justice or justices shall be of opinion that, for any of the offences 
hereinbefore mentioned, the said accused person ought to be admitted 
to bail, he or they shall in such cases, and in all other cases of misde- 
meanor, certify on the back of the warrant of commitment his or their 
consent to such accused party being bailed, stating also the amount of 
hail which ought to be required, it shall be lawful for any justice of the 
peace attending or being at the gaol or prison where such accused party 
shall be in custody, on production of such certificate, to admit such 
aoeused person to bail in manner aforesaid ; or if it shall be inconve- 
liient for the surety or sureties in such a case to attend at such gaol or 
prison to join with such accused person in the recognizance of bail, then 
such committing justice or justices may make a duplicate of such cer^ 
tificate as aforesaid, and upon the same being produced to any justice of 
the peace for the same county, riding, division, liberty, city, borough ot 
place, it shall be lawful for such last-mentioned justice to take the 
raoognizaoce of the surety or sureties in conformity with such certificate, 
and upon such recognizance being transmitted to the keeper of such 
gaol or prison, and produced together with the certificate on the warrant 
of commitment as aforesaid, to any justice of the peace attending or 
b«ng at such gaol or prison, it shall be lawful for such last-mentioned 
jnstioe thereupon to take the recognizance of such accused party and to 
oidar him to be discharged out of custody as to that commitment, 
as hereinafter mentitmed ; and where any person shall be charged before 
any justice of the peace with any indictable misdemeanor other than 
those bereinbefbre mentioned, such justice, after taking the ezaminationa 
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in writing afbrasaid, instetd of oommittiiig him to prison fat sach 
odfoneoy shall admit him to bail in manner aforesaid, or if he have been 
oommittod to prison, and ahall apply to any one of the riutrng jnstioes 
of snch prison, or to any other justice of the peace for the same connty^ 
riding, diTiaion, liberty, dty, boroogh or place, before the fint day of 
the sitting or session at which he is to be tried, or before the day to 
which snch sitting or sesrion may be adjonmed, to be admitted to bail, 
snch jnstioe shall accordingly admit him to bul in manner aforesaid; 
and in all cases where snch aocnsed person in custody shall be admitted 
to bail by a justice of the peace other than the committing jostice or 
justices as aforesaid, such justice of the peace so admitting him to bail 
shall forthwith transmit the reoogniaanoe or recogniaances of bail to the 
committing justice or justices, or one of them, to be by him or them 
transmitted with the examinations to the proper officer. 

The same section then provides against justices 
admitting to bail in cases of treason^ and it contains 
also provisions for the condition of the recognizance 
where the defendant in cases of misdemeanor is entitled 
to traverse. But inasmuch as by the 15 & 16 Vict, 
c 100, s. 127> the right to traverse is abolished, it is 
unnecessary to further refer to the subject. 

In what cases Justices have a discretion — In what 
ctues bound to receive Bail.'] — ^The duties and powers 
of justices upon the subject of admitting to bail are 
dearly pointed out by the foregoing section. It may 
therefore be laid down, that they have a discretion in 
taking or refusing to tllke bail : — 

1. In all cases of felony. 

2. Assaults with intent to commit any felony. 
S. Any attempt to commit a felony. 

4. Obtaining or attempting to obtain property by 
false pretences. 

5. The misdemeanor of receiving property stolen or 
obtained by false pretences. 

6. Perjury or subornation of perjury. 

7. Concealing the birth of a child. 

8. Indecent exposure of the person. 

9. Riot. 
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10. Assault in pursuance of a conspiracy to raise wages, 
li. Assault upon a peace officer in the execution of- 
his duty, or upon any person acting in his aid. 

12. Neglect or breach of duty as a peace officer. 

13. Any misdemeanor for the prosecution of which 
the costs may be allowed out of the county rate. 

In all other classes of misdemeanors, the defendant 
has a right to be admitted to bail; and, upon his 
tendering substantial sureties, bail ought not to be 
refused. 

Duty with reference to receiving Bail.'] — To refuse 
bail in a case in which the defendant is entitled to it, 
is in the eye of the law a serious dereliction of duty, 
and may subject the justice to a criminal information : 
(Reg, V. Badger^ 4 Q. B. 468 ; Reg. v. Saunders, 
2 Gox C. C. 249.) When bail is offered in a case in 
which the defendant has a right to be bailed, the 
justice should be careful not to say anything by way of 
dissuasion, a magistrate not being justified in inteifer- 
ing to prevent a man from assisting his neighbour : 
{Reg, v. Saunders, supra.) Neither in such a case 
should the magistrate allow himself to be influenced in 
rejecting persons offered as bail on any views of 
a political nature : {Reg. v. Badger, supra.) The chief 
consideration will be the substantial character of the 
bail, and their ability to perform the condition of 
their recognizance. 

Receiving Bail not a ministerial a^t.] — It must not, 
however, be supposed that the duty of justices in cases 
where the defendant has a right to be bailed is merely 
mmisterial. It is not so; some discretion is to be 
exercised by them, and even should they in such a case 
refuse bail, no action will lie against them if they 
appear to have acted without malice. In Linford 
▼. Fitzroy,{iH L. J. 108, M. C), the plaintiff had been 
charged (prior to the passing of the 11 & 12 Vict. 
c. 42) with assaulting a constable in the execution of 
his duty, and he offered two sufficient sureties as bail, 
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whom the defendant (a magistrate) refiised to accept 
on the ground that on a preTious occasion the plaintiff 
when bailed had absconded. Upon the trial, the jury 
found that the defendant refused sufficient bail^ hut 
that he did not act maliciousfy ; and upon the case 
coming before the conrt above on the point of whether 
or not it was necessary for the pliuntiff to prove 
express malice, the court held that the duty of a 
justice in accepting bail was essentially a judicial 
one ; and that being so, he could not be made liable to 
an action for a mistake in doing or omitting to do any- 
thing in respect of that duty, unless he could be fixed 
with malice, which in the case before them had been 
negatived by the jury. 

I^ot to receive Bail upon a charge of Murder,^ — 
Although a discretion is given to justices to bail in all 
cases of felony without exception, they never think of 
admitting to bail upon a charge of murder, even when 
there is no coroner's inquisition finding murder against 
the accused, or where the charge upon the trial will 
evidently fail in being supported, the responsibility in 
a case of that serious nature being alone left with the 
superior judges of the land. 

Number of Sureties."] — ^If the justices consent to 
take bail, they will state what sureties they will 
require, and to what amount. This is a matter entirely 
in their discretion, it being, however, borne in mind, 
that to demand excessive bail is unlawful, and so de- 
clared to be by the Declaration of flights, 1 Will. & M. 
s. 2, c. 2 ; and that an action will lie at the suit of 
the party injured, or an indictment be supported ; nofixed 
rule can, however, be laid down upon the subject, the 
circumstances of each case requiring the exercise of 
judgment and discretion. It is usual, however, to 
require two sureties, though there is no reason why, 
if the justice thinks that the appearance of the 
accused will be sufficiently secured bj the recognizanoe 
of one surety only, one only should not be taken. 
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particularly as the 23rd section of tbe IJ & 12 Viet. 
c. 42, speaks of surety or sureties. They should be 
housekeepers, though there would seem to be no im- 
perative rule upon the subject ; however, as such 
sureties only should be received as may be made 
answerable in the event of default, it is obvious that 
no person who is not a housekeeper having a settled 
habitation, wherein a levy may be made, can answer 
the purpose intended by admitting to bail. 

Amount of bail.'] — As regards the amount of recog- 
nizance, — ^this will depend upon the magnitude of the 
offence, and the position of the parties, and will in 
every case be a fit subject for the exercise of a wise 
discretion ; no rule can be laid down, care, however, 
should be observed that, whilst the amount is not 
unnecessarily heavy, it is nevertheless sufficiently 
large to make its forfeiture a matter of serious in- 
convenience to the parties. The recognizance of the 
accused himself is usually double that of each of his 
sureties. 

If the justices consent to take bail and the prisoner 
is prepared with them, they may at once enter into 
their recognizances. Before, however, their doing so, 
the justices should satisfy themselves that they are 
persons of substance and likely to comply with the 
terms of their recognizance. 

The mode of taking the bail is by stating verbally 
to the prisoner and his sureties the substance of his 
apad their recognizance, as thus : — 

Ton, A. B., of , and yon, L. M., of , and yon, N. 0., 

of , seTorally acknowledge yonrselves to owe to oar Sovereign 

Iiady tke Queen, the several sntns following, that is to say, you the said 
A. B., the sum of , &c. &c. 

Then the condition of the recognizance should be 
stated. 

[M. C] B 
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The following are the forms provided by the sta- 
tute:— 



;! 



BXCOGNIZA170B OF BAIL. 

Be it remembered, that on the day of , in the 

to wiL S year of oar Lord , A. B., of , (Jaboureryt 

h. M., of , (Sf'ooer), and N. 0., of , (butcher), personally 

came before (t»), the nndersigned, two of Her Majesty's jnstices of the 
peace for the said (county), and severally acknowledged themseWes to 
owe to onr Lady the Qneen the seyeral snms following: (that is to say) 
the said A. B. the snm of , and the said L. M. and N. 0. the 

sum of , each of good and Uwfnl money of Great Britain, to be 

made and levied of their sereral goods and chattels, lands and tenements 
respectively, to the use of our said Lady the Qaeen, her heirs and 
BQCcessors, if the said A. B. fail in the condition indorsed. 

Taken and acknowledged the day and year first above men- 
tioned, at , before na. 

J. S. 

J.N. 

CONDITION. 

The condition of the within-written recognizance is such that, 
whereas the said A. B. was this day charged before (us) the justioea 
within mentioned, for that (^., as in the varrani) ; if therefore the said 
A. B. will appear at the next Coort of Oyer and Terminer and General 
Gaol Delivery (or Gonrt of General Quarter Session of the Peace) to be 
holden in and for the county of , and there surrender himself 

into the custody of the keeper of the (common gaol) there, and plead to 
such indictment as may be found against him by the grand jury, for or 
in respect of the charges aforesaid, and take his trial upon the same, 
and not depart the aaid court without leave; then the said reoqgnimiee 
to be void, or else to stand in full force and virtue. 

NOTICB OF THB SAID BBCOONIZANOB TO BB QTVMS TO THB 

▲OGUSBD AND HIS BAIL. 

Take notice that you A. B. of , are bound in the sum of , 

and your (sureties L. M. and N. 0.) in the sum of each, that yon 

A. B. appear (^., asinihe oond/Uian qfthereeoffniganee^ and not depart 
the said court without leave ; and unless you the said A. B. penonally 
appear and plead and take your trial accordingly, the reoogniance 
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ioatered into by 70a and jonr snrettes shall be forthwith levied on 7011 
and them. 

Dated this da7 of , 185 . 

J.S. 

Upon the prisoner and his bail entering into the 
foregoing recognizance, the above notice should be 
given to each. 

Certificate of willingness to accept BaUJ] — ^If the 
justices in a case in which thej have a discretion as 
to admitting to bail, decide upon taking it, but the 
prisoner is not then prepared, he will be committed, 
and may afterwards be admitted to bail. In such a 
case they will certifj upon the back of the warrant of 
commitment their consent, which is to be in the fol- 
lowing form : — 

CEBTIFICATB OF CONSENT TO BAIL BT THB COMMmiNO JUSTIOS 
INDORSED ON THB COMMITMENT. 

I hereb7 certify that I consent to the witbin-named A. B. being 

bailed b7 recognisance, himself in , and (two) sureties in 

each« 

J.S. 

Upon this certificate being indorsed, the prisoner 
may, at any time before the first day of the sitting or 
session at which he is to be tried, or before the day to 
which such sitting or session may be adjourned, be 
admitted to bail by any justices attending or being at 
the gaol where he is confined. 

But without such certificate it is competent to the 
actual committing justice (but no other) to admit the 
prisoner to bail. 

When the Justice is bound to certify.'] — When the 
ofTeDce is one in which the prisoner has a right to be 
admitted to bail, and he is committed to prison, the 
committing magistrate is bound to certify his consent 
to bail as above. 

B 2 
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When a Prisoner has a right to be bailedj though 
there is no Certificate.'] — It would appear, however, 
that in a case where the prisoner has a right to bail, 
the want of the certificate of the committing magistrate 
cannot affect him, inasmuch as hj the 23rd section in 
such case he may apply to any one of the visiting 
justices of the prison, or to any other justice of the 
peace for the same county, riding, division, liberty, 
city, borough, or place, who will be bound to admit 
him to baiL 

Admitting to Bail when Defendant in Gaol and fas 
Sureties at a distance.] — ^In cases where the prisoner 
has been committed, and consent is given to take bail, 
it will often occur that it is inconvenient for the 
sureties to attend at the gaol. In that event, the 
statute has provided that the committing justice is to 
make a duplicate of his certificate, and upon the pro- 
duction of such certificate, to any justice, he is to take 
the recognizance of the sureties in conformity with 
such certificate, and then, upon the recognizances so 
taken being transmitted to the gaoler and being pro- 
duced, together with the certificate on the warrant of 
commitment to any justice at the gaol, he will take 
the prisoner's recognizance and order him to be dis- 
charged. 

Mode of proceeding."] — ^In a case such as that last- 
mentioned, the practical mode of proceeding will be 
that of appl}ing to the gaoler for a copy of the warrant 
of commitment, together with the indorsement of the 
consent to bail, which should then be taken to the 
committing justice, who, upon seeing the same, will 
make a separate copy of his certificate of consent to 
bail. K the justice, however, has kept a copy (as 
probably he will have done) of his warrant of commit- 
ment and certificate, this preliminary application to 
the gaoler may be unnecessary, and the application 
may at once be made to the justice for such copy of 
his certificate, whereby both delay and expense will 
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be saved. In such a case the following will be the 
f<»m of certificate :^- 



CBamBICATB OF CONSBNT TO BAIL BT COXMITTDrG JUSnCB OH 

A SBPARATB FAPEB. 

Whereas A. B. was on the committed by me to the (^House of 

Cbrredion) at charged with (^., wkmwg the offence shortly^. 

I hereby certify that I consent to the said A. B. being bailed by 
ncognizanoe, himself in , and (two) sureties in each. 

Dated the day of , 185 . 

J.S. 

Notice ofBaiiy when required^] — ^When bail is not 
at once given upon the commitment, a condition is 
often imposed bj the justices that the prisoner, before 
being admitted to bail, shall give a notice in writing 
of his intention, with the names and residences and 
degree of his proposed sureties. The length of this 
notice will vary according to circumstances, rarely, 
hcfwcver, exceeding twenty-four hours. When this 
condition is imposed, it should be inserted in the 
justice's certificate, and it may be stated thus : — " But 
I require the said A. B. to give twenty-four hours* 
written notice to the prosecutor C, Z>., of Ms intention 
to tender such bailf with the time and place of so ten- 
dering, and the names, abodes, and quality of his 
proposed sureties" In such a case, upon receiving 
notice, the prosecutor should endeavour to ascertain 
the sufficiency of the proposed bail, and if he has any 
valid ground for objecting to them, he should attend 
at the time and place specified, and then substantiate 
his objections. 

Warrant of deliverance upon bail being put in."] — 
Upon bail being thus taken, a warrant of deliverance 
will be issued to the gaoler, as provided for by section 
24 of the 1 1 & 12 Vict. c. 42, which enacts-- 

That in all cases where a justice or justices of the peace shall admit 
to bail any person who shall then be in any prison charged with the offence 

B 3 
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for which he shall be eo admitted to bul, sach jostice or jostioes BhaB 
send to, or caase to be lodged with the keeper of sach prison, a wammft 
of deliveranoe nnder his or their hand and seal, or hands and seals, 
requiring the said keeper to discharge the person so admitted to bafl, 
if he be detained for no other o£fenee; and npon such warrant of deli- 
Tcrance being deli?ered to, or lodged with. sach keeper, he shall £Kth- 
with obey the same. 

The following is the form provided by the act :«- 

WABRANT OF DBLIYERANCB ON BAIL BEING OIYSN FOB A 
PRISONER ALREADY COMMITTED. 

'— ) To the keeper of the {House of Correction^ at in the 

to wit. 3 said {county) of 

Whereas A. B., late of , (hbower) hath before {tu two') of 

Her Majesty's justices of the peace, in and for the said {county) entered 
into his own recognizance, and fonnd sufficient sureties for his appear- 
ance at the next Court of Oyer and Terminer and General Gaol Deliyerj 
(or, Court of General Quarter Sessions of the Peace) to be holden in 
and for the {county) of , to answer our soyeretgn Lady the Queen 

for that (^c, m in the commitment) for which he was taken and com- 
mitted to your said {House of Correction)\ these are therefore ta 
command you in Her Miy'esty^s name, that if the said A. B. do remain 
in your custody in the said {House of Correction) for the said cmim 
and for no other, yon shall forthwith let him go at large. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the {county) aforesaid. 

J. S. [l. s.] 
J. N. [l. b.] 

Transmission of recognizance o/BaUJ] — ^It has been 
seen that section 23 {ante, p. 176) directs that when a 
prisoner is admitted to bail by a justice other than the 
committing justice, such justice is forthwith to trans- 
mit the recognizances of bail to the committing justice, 
to be bj him transmitted with the examinations to the 
proper ojficer. 

Application to the Court of Queen's Bench ta be 
admitted to BaU."] — Should the committing justiees 
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decline to take bail, the prisoner may apply to the 
Ooart of Queen's Bench, or to a judge of that court at 
chambers, for permission to be admitted to bail. This 
application is made upon a verified copy of the de- 
positions, and upon such affidavits as the prisoner may 
be enabled to make or obtain, setting forth such facts 
as will show his innocence, and the probability of his 
appearing to take his trial. Upon these materiab, the 
motion in form is for a writ of certioraH to bring up 
the depositions, and for a rule calling upon the justices 
and the prosecutor to show cause why the prisoner 
should not be admitted to bail. If the prisoner is in 
confinement in the country the rule is usually (to avoid 
the expense of the prisoner's being brought up by habeas 
corpus)j why he should not be admitted to bail in the 
country. When the charge is one of manslaughter, the 
rule usually calls upon the coroner, prosecutor, and next- 
of-kin to show cause. Upon the return of the certiorari 
with the depositions, and upon the return also of the 
rule or summons, cause probably will be shown, when 
the court or judge will grant or refuse the application 
according to circumstances. Should the application 
be granted, the court or judge will decide upon the 
number of sureties and the amount for each. Upon 
this a rule will be drawn up and transmitted to the 
country (if bail is there to be taken), and the prisoner 
will be admitted to bail accordingly. As, however, 
these proceedings are more within the scope of a 
treatise upon the Crown Practice of the Court of 
Queen's Bench than the present work, it is unnecessary 
farther to enter upon them. 

Surrender of Defendant by his BailJ] — At any time 
during which the responsibility of the bail continues, 
they may surrender the defendant to custody and so 
release themselves of their liability. To do this, they 
should either themselves apprehend and take him 
before a justice, who, thereupon, will commit him or 
require him to give fresh bail ; or the bail may make 
a complaint before a justice of their belief, that the 
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defendant will abscond, and thereupon a warrant win 
be granted for his apprehension ; and this would seem 
to be the better coarse of the two, as it precludes the 
chance of a breach of the peace. 

AppUeatians to Justices far restoration oj Prisonef^s 

property J] — ^As it will probably have occurred on the 

prisoner's apprehension that he has been searched, and 

whatever yaluables he had about him taken possession 

of bj the constable, an application will, under certain 

circumstances, be proper to be made, on the part of 

the accused, to the justices fbr a restoration. In 

practice much difficulty is experienced in this matter. 

When a party is apprehended upon a criminal chaige 

it is undoubtedly right that he should be searched to 

ascertain if he has any weapons upon him which may 

be used for vicious purposes, or to ascertain if he have 

anything about him in any way connected with the 

charge, or that may throw a light upon it, and in 

the event of any such being found, to take it from 

him and keep it in safety until the charge is in some 

way disposed of, or some order is made respecting 

it. To deprive a prisoner of his property for any 

other purpose, is both unjustifiable and cruel, as he is 

thereby deprived of his best, if not his only, means of 

defence. 

Upon this subject Mr. Justice Patteson, in Rex 
V. ODonneU (7 Car. & Pay. 138), makes these very 
proper remarks :— 

The prisoner oomplains that his money was taken from him, and that 
he was thereby deprived of the means of making his defence. Gene- 
rally speaking it is not right that a man's money should be taken 
away from him unless it is connected in some way with the property 
stolen. If it is connected with the robbery it is qoite proper that it 
should be taken; but unless it is, it is not a fair thing to take away 
his moaey which he might use for his defence. I believe constables are 
too much in the habit of taking away everything they find upon a pri- 
soner, which is certainly not right ; and this is a rule which ought to 
be observed by all policemen and other peace officers. 
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To search a party on his apprehension, and without 
scruple to take from him every particle of property he 
possesses, frequently without regard to the nature of 
the charge upon which he is apprehended, is too fre- 
quently the course adopted by constables and other 
officers. There are really few cases in which the de- 
priving of a prisoner of his money can be justified. 
Upon charges of personal violence, unconnected with 
theft, it is altogether inexcusable, and is no more to be 
justified than taking the studs from his shirt or the 
handkerchief from his pocket. True it is, that upon 
a conviction of felony a prisoner forfeits his personal 
property to the Crown, but it is only upon conviction, 
and no one has a right to deprive a prisoner of his 
goods by way of anticipation of a conviction. 

If therefore a prisoner has been deprived of his 
property on his apprehension, it will be well for him 
or his professional adviser to apply to the magistrates 
to order its restoration. In such case the justices will 
consider whether or not there is any connexion between 
the subject-matter of the charge and the property 
sought to be returned, or whether or not the properly 
is the produce of crimes which may form the subject 
of inquiry. If it appear not to be, they will act wisely 
in ordering it to be restored, provided it be in itself of 
a harmless nature. It will probably, however, be urged 
against such a course, that if it be right that the pri- 
soner should have back his property, the chairman or 
judge at his trial can then make jan order for the 
purpose ; but when it is remembered that the re-deliveiy 
at the time of trial may be too late to enable the accused 
to avail himself of it for the purposes of his defence, 
the justice of at once making an order for the restora- 
tion is strikingly apparent. Should the justices hesitate 
to make such an order upon any doubt as to their 
powers, it may be answered that the same powers upon 
the subject possessed by the judge at the trial which 
are constantly exercised by them are possessed in equal 
fullness by the committing magistrates. 
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Copy of the DepasUions for JPrisoner,'] — When the 
examinations are completed, the defendant is entitled, 
upon application, to a copy of them. This is provided 
by section 2? of the 11 & 12 Vict. c. 42, which 
enacts— 

That At anj time aftor all the examinationa aforesaid shall have been 
oompletedi and before the first daj of the assizes or sessions, or other 
first sitting of the conrt at which any person so committed to prison, or 
admitted to bail as aforesaid is to be tried, such person may require 
and shall be entitled to have of and from the officer or person having the 
custody of the same, copies of the depositions on which he shall ha?e 
been committed or bailed, on payment of a reasonable snm for the same 
not exceeding at the rate of threehalfpence for each folio of ninety 
words. 

Upon this section the following observations may be 
made: First, it does not apply to the furnishing of 
copies of the depositions on the application of the 
prosecutor ; but whilst it would be highly unbecoming 
to refuse him copies, they may, if furnished, be charged 
at a higher rate than that named in the section. This 
amount will generally be provided for by the table of 
fees. Secondly, the accused is not entitled to a copy 
until the whole of the examinations are completed ; 
thus, he cannot demand a copy upon a remand for re- 
examination : (Reg> v. The f^rd Mayor of Londony 
5 Q. B. 555 ; Ex parte FUtcher, 13 L. J. 67, M. C.) 
Thirdly, he is not entitled to them where he is not 
committed to prison or held to bail to take his trial for 
some offence, as, where the charge is dismissed : {Ex 
parte HumphreySy 19 L. J. 189, M. C. ; 4 New Sess. 
Cas. 179.) Fourthly, the accused is not entitled to a 
copy of his voluntary statement, the section speaking 
only of copies of the depositions on which, ^rc., though 
it is quite competent to the justices to give it to him 
with the copy of the depositions, and in many divisions 
it is invariably given, and indeed the most fttir 
and liberal course is always to furnish it with the ex^ 
aminations, the spirit of the act being, that the accused 
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fthould have a copy of all that is to be adduced against 
bim, and it being of the utmost importance to him that he 
should be informed of what it is that is intended to be 
proved against him as said to come from his own mouth. 

Certificate of Expenses.^ — ^At the conclusion of the 
hearing, and upon the committal of the prisoner, the 
magistrates should give the prosecutor a certificate for 
his expenses, the amount of which he will obtain of the 
county treasurer after the trial of the case. The 
statutes at present chiefly governing this subject are 
the 7 Geo. 4, c. 64, and the 14 & 15 Vict. c. SS. By 
the 22ud section of the former statute it is enacted 
that all courts before which any felony is tried, may 
make an order for the payment of the costs and ex- 
penses incurred by the prosecutor in preferring the 
indictment, and also such sums of money as shfdl be 
reasonable and sufSicient to reimburse the prosecutor 
and witnesses the expenses they shall severally have 
incurred in attending before the examining magistrate 
and the grand jury, and in otherwise carrying on such 
prosecution, and also to compensate them for their 
trouble and loss of time therein; and the amount of 
expenses of attending before the examining magistrate, 
and the compensation for trouble and loss of time 
therein shall be ascertained by the certificate of such 
magistrate granted before the trial or attendance in 
court, if such magistrate shall think fit to grant the 
same. The 23rd section of the same statute enacts 
that the same costs (except those of attending before 
the examining magistrates) shall be allowed in the 
following misdemeanors : — ^Assault with intent to com- 
mit felony ; attempt to commit felony ; riot ; receiving 
stolen property; assault upon a^ peace officer in the 
execution of his duty; assault upon any person aiding 
each peace officer ; neglect or breach of duty as a peace 
officer; assault in pursuance of any conspiracy to raise 
wages ; obtaining property by false pretences ; wilAil 
and indecent exposure of the person ; perjury and sub- 
ornation of perjury. However, by the first section of 
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the 14 & 15 Yict. c. 55, the exception in the first 
mentioned act is repealed, wherehj the misdemeanors 
therein mentioned are placed upon an equal footing 
with felonies as regards the costs and expenses of 
prosecutions ; and hy the 2nd section of the 14 & 15 
Vict. c. 55y the 23rd section of the ? Geo. 4, c. 64, as 
amended hj the 1st section of the 14 & 15 Vict c. 55, 
is extended to the following misdemeanors : namely, 
unlawfully and carnally knowing and ahusing any girl 
above ten and under twelve years 'of age ; unlawfully 
taking or causing to be taken any unmarried girl under 
sixteen, out of the possession and against the will of 
her father, &c. ; conspiring to charge any person with 
any felony, or to indict any person of any felony, con- 
spiring to commit any felony ; and by the drd section 
of this statute it is provided that where justices acting 
under the 9 Geo. 4, c. 31, bind parties by recognizance 
to prosecute or give evidence on bills of indictment for 
common assaults, costs, as in cases of felony, may be 
allowed at the discretion of the court. 

By the 14 & 15 Yict. c. 19, s. 14, it is also enacted 
that in all prosecutions for any offence against that act 
it shall be lawful for the court to allow the expenses of 
the prosecution in all respects as in cases of felony ; 
and by the 1 Vict. c. 44, a similar provision is enacted 
with reference to the misdemeanor of concealing the 
birth of a child. 

These scales of costs have heretofore been framed by 
the justices at their quarter sessions, under the powers 
conferred upon them by the 7 Geo. 4, c. 64. But by 
section 4 of the 14 & 15 Vict. c. 55, these powers 
have been repealed, and by the 5th section the entire 
authority upon the subject has been transferred to one 
of Her Sf ajesty's secretaries of state. 



The following may be the form of certificate of the 
justices : — 

I, the examining magistrate in the prosecotion 

against , committed for trial at the next to 

be holden in and for the said county, for felony, do hereby eerfafy 



to wit, S 
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that I the prosecator, bath incarred the nndermentioned 

ez.penses in attending before me in the said proseciition, and that 
the said prosecator and the undermentioned witnesses in the said 
prosecution are also severally entitled to compensation for trouble 
Hud loss of time therein to the amount set below opposite their 
respective names : 

£ 8. d. 



••• ••• 



••• ••■ 



Prosecutors Expenses, — Information by 

Warrant to apprehend 

Warrant to search •. 

Commitments for further examination 

Summonses for witnesses ... ... ... 

Examination of witnesses ... 

Examination of prisoner 

Commitment for trial 

Persons bound in recognizance ... 

Notice of recognizance to persons 

Certificate of expenses 

Compensation Jor trovble^ ^. — Prosecutor 

Witnesses, viz. 

Total 



person 



. . ... 



.. ... 



.. •*. 



.. ••• 



.. ... 



... ... 



.. ... 



.. ... 



..• ... 



••• ... 



... ..« 



Amounting in the whole to the sum of 
and Pence. 

Given under my hand at , the day of 



Pounds Shillings 

185 . 



[tf. 0.] 



8 
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CHAPTER XII. 

MODE OF PROCEEDING AGAINST A DEFENDANT UPON 
AN INDICTMENT FOUND WHEN THERE HAS BEEN 
NO PREVIOUS COMMITTAL BY A JUSTICE. 

Course to he pursued,'] — ^The foregoing proceedings 
have all had reference to the initiation of a charge of 
an indictable offence before justices at petty sessions. 
This, however, is not the only course open to a prose- 
cutor. He can, as before has been shown {ante^ p. \\6\ 
altogether pass over this preliminary investigation, 
and commence his prosecution by at once preferring his 
indictment at the quarter sessions. Should the pro- 
secutor therefore think proper to prefer his indictment 
in the first instance without having the case prelimin- 
arily investigated by a justice, a different order of 
proceedings will be adopted. For such a state of things 
the 1 1 & 12 Vict. c. 42, has made ample provision, the 
3rd section clearly directing the course to be followed. 
By that section it is enacted — 

Tbat where any indictment shall be foand by the grand jaiy in any 

Court of Oyer and Terminer, or General Gaol Delivery, or in any Court 

of General or Quarter Sessions of the Peace, against any person who shall 

then be at large, and whether such person shall be bound by any woog' 

nizance to appear to answer to the same or not, the person who shall 

act as clerk of the indictments at such Court of Oyer and Terminer or 

Gaol Delivery, or as cleric of the peace at snch sessions at which the said 

indictment shall be found, shall at any time afterwards, after the end 

of the Sessions of Oyer and Terminer, or Gaol Delivery, or Sessions of the 

Peace at which snch indictment shall have been found, upon application 

of the prosecutor, or of any person on his behalf, and on payment of a fee 

of one shilling, if snch person shall not have already appeared and pleaded 
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to finch indictment, grant nDto snoh prosecutor or person a certificate of 
such indictment having been found; and upon production of such 
certificate to any justice or justices of the peace for any county, riding, 
division, liberty, city, borough, or place in which the offence shall in such 
indictment be alleged to have been committed, or in which the person 
indicted in and by such indictment shall reside, or be, or be supposed 
or suspected to reside or be, it shall be lawful for such justice or justices, 
and he or they are hereby required to issue his or their warrant to 
apprehend such person so indicted, and to cause him to be brought 
before such justice or justices, or any other justice or justices for the 
same county, riding, division, liberty, city, borough, or place, to be 
dealt with according to law, and afterwards if such person be thereupon 
apprehended and brought before any such justice or justices, such 
justice or justices, upon \ti being proved upon oath or affirmation before 
him or them that the person so apprehended is the same person who is 
charged and named in such indictment, shall without further inquiry or 
examination commit him for trial, or admit him to bail in manner here- 
inafter mentioned ; or if such person so indicted shall be confined in 
any gaol or prison for any other offence than that charged in the 
■aid indictment at the time of such application and production of the 
■aid certificate to such justice or justices as aforesaid, it shall be lawful 
for such justice or justices, and he and they are hereby required, upon 
it being proved before him or them upon oath or affirmation that the 
person so indicted and the person so con6ned in prison are one and the 
same person, to issue bis or their warrant directed to the gaoler or 
keeper of the gaol or prison in which the person so indicted shall then 
be confined as aforesaid, commanding him to detain such person in his 
custody until by Her Majesty's writ of habeas corpus he shall be 
removed therefrom for the purpose of being tried upon the said indict- 
ment, or until he shall otherwise be removed or discharged out of 
custody by due course of law. 

Mode of 'proceeding upon an Indictment Jbund, when 
the Defendant is at large,"] — If the defendant against 
whom a bill of indictment is found has been neither 
committed to prison nor held to bail by justices to 
answer the charge, and he is at large, the prosecutor 
Viajy during the continuance of the sessions, apply for 
and obtain a Bench warrant for his apprehension. If, 
however, no such warrant has been obtained pending 

s 2 
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the sessions, or at any time after such sessions, the 
clerk of indictments at the assizes, or the clerk of the 
peace at sessions, upon application, will grant a certifi- 
cate of the indictment having been found. The 
following is the form of the certificate : — 

CERTIFICATB OF INDIOTMKNT BBINO FOUND. 

I hereby certifj that at (a Court of Ojer and Terminer and Greoeral 

Gaol Deliverj, or a Court of General Quarter Sesaious of the Peace) 

holdenin and for the {emmJty) of , at , in the said (eotmfy), 

on t a bill of indictment was fonnd bj the grand jury against 

A. B., therein described as A. B., late of , {)4Jibowrer) for that 

he (^., stating thortiy the offence)^ and that the said A. B. hath not 

appeared or pleaded to the said indictment. 

Dated this day of , 185 . 

J.D. 
Clerk of the indictments on the circuit. 

or 

Clerk of the peace of and for the said (ootaUif), 

Upon production of this certificate to a justice, as^ 
mentioned in the foregoing section, he will grant his 
warrant of apprehension, which may be as follows : — 



to vt^.3 



WARRANT TO APPREHEND A PERSON INDICTED. 

To the constable of , and to all other peace officers in 

the said (county) of . 

Whereas it hath been duly certified by J. D., clerk of the indict- 
ments on the circuit (or clerk of the peace of and for the 
{county) of ), that (jfc., stating the oertificaJte). These are there- 
fore to command you, in Her Majesty's name, forthwith to apprehend 
the said A. B., and to bring him before (me), or some other justice or 
justices of the peace in and for the said {couniy\ to be dealt with 
according to law. 

Given under my hand and seal this day of , in the 

year of oar Lord , at , in the {county) aforesud. 

J. S. [l. 8.] 

Committal to Prison or admitting to Baii,^ — Upon 
the defendant being apprehended, he will be taken 
before the justice, whereupon it will be necessary to 
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prdve upon oath or affirmation that he is the person 
charged and named in the indictment. Any one who 
knows this fact can depose to it. Upon this, the 
jnstice will at once commit him to trial, or, if the charge 
is one upon which the prisoner has a right to give hail, 
will admit him to hail according to the method before 
pointed out. 

The following may be the form of the warrant of 
commitment : — 

WABRANT OF GOMMmCBirr OF A PERSON INDICTED. 

— — ) To the constable of , and to the keeper of the (^Common 
to wlS Gaol or House of Correction) at , in the said 

(county) of 

Whereas hj (my) warrant nnder (my) hand and seal dated the 
day of , after reciting that it had been certified by J. D. (^c, €U 

m <Ae certificate) (I) commanded the constable of , and all other 

peace officers of the said conntj in Her Majesty's name forthwith to 
apprehend the said A. B., and to bring him before (me) the undersigned 
(one) of Her Majesty's justices of the peace in and for the said (county), 
or before some other justice or justices of the peace in and for the 
said (county) to be dealt with according to law. And whereas the 
said A. B. hath been apprehended under and by virtue of the said 
warrant, and being now brought before (me) it is hereupon duly proved 
to (me), upon oath, that the said A. B. is the same person who is 
named and charged in and by the said indictment: these are therefore 
to command you the said constable in Her Majesty's name forthwith to 
take and safely convey the said A. B. to the said (Bouse of Correction) 
at , in the said {county), and there to deliver him to the keeper 

thereof together with this precept; and I hereby command yon, the 
Baid keeper, to receive the said A. B. into your cust-ody in the said 
(House of Correction), and him there safely to keep until he shall be 
thence delivered by due course of law. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the (county) of 

J. S. [l. 8.] 

Mode of proceeding if Defendant is in custody upon 
another charge,"] — If the party against whom the 
indictment is found be already in custody, but upon 

8 3 
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some other charge, then according to the foregoing 
section, he may be continued in custody upon snch 
indictment by an application to a justice for his warrant 
for the purpose. This application must be founded 
upon a certificate of the indictment being found, and 
should be supported by n deposition of the identity of 
the prisoner and his custody in the gaol in question^ 
Upon this, the magistrate wiU issue his warrant in the 
following form : — 



iTotli 

to wit, 3 at 



WASRAITT TO DBTADT A FEBSON IITDICTBD WHO IS ALREADY Iff 
CU8TODT FOR ANOTHER OFFENCE. 

To the keeper of the (^Common Gaol or House of Correction) 
, in the (cotmttf) of 
Whereas it has been dnlj certified by J. D., clerk of the indiot- 
jnents on the circuit {or clerk of the peace of and for the connty 

of ), that (<fc., stating the certificate), and whereas {I am) in- 

formed that the said A. B. is in jonr custodj in the said (common gaol) 
at I aforesaid, charged ^th some o£fence or other matter; and it 

being now dniy proved upon oath before (me) that the said A. B. so 
indicted as aforesaid, and the said A. B. in yonr custodj as aforesaid, 
are one and the same person : these are therefore to command 70a in 
Her Majesty's name to detain the said A. B. in jonr custody in the 
(comtnon gaol) aforesaid, nntil by Her Majesty's writ of habeas corpus 
he shall be remoyed therefrom for the purpose of being tried upon the 
said indictment, or until he shall otherwise be removed or discharged 
out of your custody by due course of law. 

Given under my hand and seal this day of , in the 

year of our Lord, 185 , at in the (county) aforesaid. 

J. S. [l. 8.3 
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CHAPTER Xin. 



JUVENILE OFFENDERS. 



PROCEEDINGS UNDER THE JUVENILE OFFENDERS ACTS, 
10 & 11 VICT. C. 82, AND 13 VICT. C. 37. 

In many cases of simple larceny, when the offenders 
are under sixteen years of age, justices at petty sessions 
have, with the consent of the accused parties, powers 
to commit summarily, instead of committing for trial. 

Over what Parties and Offences the Justices have 
Jurisdiction."] — The first statute upon the subject is the 
10 & 11 Vict. c. 82, the 1st section of which points 
out the conditions and circumstances under which this 
summary jurisdiction may be exercised. It enacts as 
follows : — 

That any person who Bhall sabseqnently to the passing of this act 
be charged with having committed or having attempted to commit, or 
with having been aider, abettor, counsellor, or procurer in the commission 
of anj offence which now is or hereafter shall or maj be deemed or 
declared to be simple larceny or punishable as simple larceny, and 
whose age at the period of the commission or attempted commission of 
Booh offence shall not, in the opinion of the justices before whom he or 
she shall be brought or appear as hereinafter mentioned, exceed the age 
of fourteen years, shall upon conviction thereof upon his own confession 
or upon proof before any two or more justices of the peace for any 
county, riding, dividoo, borough, liberty, or place, in petty sessions 
assembled at the usual place and in open court, be committed to the 
common gaol or house of correction within the jurisdiction of such 
jusliees, there to be imprisoned with or without hard labour for 
any term not exceeding three calendar months, or in the disoretioo 
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of sach justices shall forfeit and paj snch sum not exceeding three 
pounds as the said jostioes shall a^ndge, or if a male, shall be ODoa 
privately whipped, either instead of or in addition to such imprison- 
ment or imprisonment with hard labour ; and the said justices shall 
from time to time appoint some fit and proper person being a constable 
to inflict the said punishment of whipping when so ordered to be 
inflicted out of prison. Provided alwajs that, if snch justices upon 
the hearing of any such case shall deem the offence not to be proved 
m that it is not expedient to inflict any punishment, they shall 
^smiss the party charged on finding surety or sureties for his future 
good behaviour, or withoat such sureties, and then make out and 
deliver to the party charged, a cwtificate under the hands of sueh 
justices, stating the fact of snch dismissal; and such certificate 
shall and may be in the form or to the efiect set forth in the schedule 
hereto annexed in that behalf: provided also that, if such justices shall 
be of opinion before the person charged shall have made his or her 
defence that the charge is from any circumstance a fit subject for 
pfosecution by indictment, or if the person charged shall upon being 
called upon to answer the charge object to the case being summarily 
disposed of under the provisions of this act, such justices shall, 
instead of summarily adjudicating thereupon, deal with the case in all 
respects as if this act had not been passed. 

The 2nd section enacts that any two or more 
justices may hear and determine the case at petty 
sessions, and in open court. 

By the subsequent amending act (13 Vict, c 37) 
the limit as regards the age of the accused is extended 
from fourteen to sixteen years. 

Bules of Law applicable to Crimes committed hy 
Young Persons.'} — It may here be cony^ent to state the 
rules of law applicable to offences committed by young 
people. Under the age of seven years, no child can be 
criminally punished for any offence whatever, being 
by presumption of law not endowed with any sufficient 
discretion to be made answerable for crime. This 
legal immunity, however, entirely ceases at the age of 
fourteen, his capacity at this period being deemed 
sufficiently ripe to render him answerable for his 
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triminal acts. But, between the ages of seven and 
fourteen there is no fixed rule of law, the child's 
liability depending upon the ripeness of his intellect, and 
bis capability of clearly discerning between right and 
wrong. The presumption of law, however, between these 
ages is still in the child's favour, which, nevertheless, 
may be rebutted by evidence of a mischievous discretion^ 
the capacity to do evil and contract guilt being to be 
measured not so much by years as by the strength of 
the child's understanding and judgment; and upon this 
principle many children under fourteen years of age 
have been capitally punished ; but in all cases where 
it is intended to rebut the presumption of law by 
evidence of a vicious discretion, that evidence should 
be clear and strong : {Rex v. Owen, 4 C. & P. 236.) 
In some old authorities it is laid down that an infant 
cannot be convicted upon his own confession, but the 
facts must be inquired into; and there seems to be 
very good sense in this, for if the infant is by pre- 
sumption of law not of sufficient discretion to judge 
between right and wrong, what is the value of his 
admission of guilt ? However, in modem practice this 
doctrine is never acted upon, and under the before- 
mentioned statutes it is expressly enacted, that the 
child may be convicted upon its own confession. These 
considerations, however, will still strongly weigh with 
the magistrates in not very readily acting upon a con- 
fession of guilt, without strictly examining into the 
facts of the case. 

To what Offences the Statute extends."] — The statute, 
it will be seen, applies only to cases of simple larceny 
or those punishable as simple larceny. Therefore, 
larceny as a servant, or stealing from the person, 
inasmuch as they are neither simple larcenies nor 
punishable as simple larcenies, are not within the act. 

When there are several Parties charged with the 
same Ojffence,] — The statute seems to contemplate the 
case of a charge of simple larceny against one indi- 
vidual only. But there appears no good reason why 
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if a simple larceny is committed jointly by several, and 
they are all under the prescribed age of sixteen, they 
may not all be dealt with summarily. Still, if any one 
of the parties accused objects to the case being sum* 
marily disposed o^ the proper course, as it should 
seem, will be for the magistrates not to deal summarily 
with any of the prisoners (though there are some who 
do not object to the summary jurisdiction), but to treat 
the case as in all respects of the ordinary character, 
and hear it as with the view to a committal for trial ; 
and this should clearly be the course when any one of 
the accused parties is above the prescribed age. There 
is certainly no decided authority for this course, but 
the inconvenience of having the same facts adjudicated 
upon by two distinct tribunals, and the prejudice 
which is likely to arise upon the trial before a jury, 
from the fact of a prior summary conviction upon the 
same evidence, clearly point to the propriety of not 
dealing summarily with the charge, unless it is to be 
finally disposed of. In such a case, therefore, the 
justices will do well to avail themselves of the proviso 
in the first section which enacts that, if they shall be 
of opinion that the charge is from any circumstance a 
fit subject for prosecution by indictment, to deal with 
it in all respects as if the act had not passed, and so 
hear the charge in the ordinary way. 

As to the Age of the Accused."] — ^The age of the party 
is by the amending act (13 Vict. c. 37) not to exceed 
sixteen years. Proof however, that the age does not 
exceed this limit is not necessary in order to confer juris- 
diction, it being merely requisite that the age of the 
person so charged at the time of the commission, &c., 
of the offence shall not in the opinion of the jtistices 
exceed the age of sixteen years. However, should it 
appear by evidence that the party is above that age, 
they should proceed no further under this statute, the 
general words above quoted being intended merely to 
dispense with strict proof of the accused being under 
sixteen, but not intended to give jurisdiction where 
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proof is adduced that he is above that age. The hear- 
ing is to be by two justices at least, except in the case 
of the metropolitan police magistrates and stipendiary 
magistrates, and is to be at petty sessions and in open 
court. 

Bow Defendant to be brought before the Justices,"] — 
The mode of compelling the attendance of the accused 
party (where he is not already in custody) is by sum- 
mons or warrant. The 4th section of the 10 & 11 
Vict. c. 82, which directs the mode in which the 
process is to issue, enacts that, where any person whose 
af;e is alleged not to exceed sixteen years, shall be 
charged with any such offence on the oath of a credi-' 
ble witness before any justice of the peace, such justice 
may issue his summons or warrant to summon or to 
apprehend the person so charged to appear before any 
two justices, &c. From the language of this section, it 
would seem that whether a summons or a warrant is 
to issue in the first instance, the justice granting it 
should have a charge upon oath. This, however, 
cannot be requisite if a summons merely is to issue. 

Bailing Accusedy summoning Witnesses^ ^c] — Ample 
provisions are contained in sects. 5, 7, and 8, for 
the bailing of the accused on remand, the summoning 
and compelling the attendance of witnesses, and the 
service of the summons. 

Mode of proceeding at the Hearing.'] — As regards 
the course of proceeding at the hearing, the second 
,section of the 13 & 14 Vict. c. 37, which is the only 
one purporting to deal with this subject, states — 

That one of the jastices before whom any person shall be charged 
and proceeded against onder this act, or the hereinbefore mentioned 
«ct8, before sach person shall be asked whether he or she has any 
canse to show why he or she should not be convicted, shall say to 
the person so charged these words, " We shall have to hear what yoa 
wish to say in answer to the charge against yon; but if you 
wiah the charge to be tried by a jury, you must object now to our 
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decidiiig npoD it at once,** mud if snch powm or a parent of such 
penon shall theo object, the justioes shall proceed with the chaiige 
as if the said acts had not been passed. 

The introduction into this clause of the words 
*' before such person shall be asked whether he or she 
has anj cause to show whj he or she should not be 
convicted," favours the opinion that the proceedings 
are to be in conformity with those adopted upon sum- 
mary convictions ; and that if the defendant does not 
exercise his option of being tried by a jury, he may be 
called upon to plead to the charge as upon an informa- 
tion, and upon his pleading guilty may be convicted 
. without further evidence. However, let this be as it 
may, it will -be well for the magistrates to hear the 
whole of the evidence, and in doing so the same 
advantages should be allowed the defendant as upon a 
summary conviction. 

As to objecting to the summary Jurisdiction ] — If 
the defendant or one of his parents for him objects to 
the justices deciding upon the case at once, the subse- 
quent proceedings will be the same as those before 
described upon a preliminary hearing with a view to 
a committal to trial. If no such objection is made, 
then the proceedings will be those before pointed out 
as applicable to a summary conviction. 

The Judgments] — The judgment of the justices is 
fully provided for by the 1st section of the 10 & 11 
Yict. c. 82, above set out However, by the Ist 
section of the 13 & 14 Yict. c. 37, the punishment of 
whipping is forbidden to be inflicted upon any offender 
whose age exceeds fourteen years. 

Certificate of Justices.] — It has been seen that, by 
the 1st section of the 11 & 12 Vict. c. 82, upon the 
magistrates dismissing the charge, they are to deliver to 
the party charged a certificate of such dismissal ; and 
by the Srd section it is enacted that any person 
who shall have obtained such certificate, or who shall 
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have been convicted under the act, shall be released 
from all farther or other proceedings for the same cause. 
The following is the form of certificate provided by 
the act: — 

FOBH OF GBRTIFICATB OF DISMTSaAI.. 

7 We of Her Majesty's justices of the peace for the 

to w^. ) coanty of (or I a magistrate of the police court of , 

tu the case may 6e), do hereby certify that on the day of , in 

the year of onr Lord , at , in the said county of , M. N. 

was brought before us the said justices (or roe the said magistrate), 
charged with the following offence (that is to say) (here state briery 
the pariictthrs qf the charge^, and that we the said justices (or I the 
said magistrate) thereupon dismissed the said charge. 

Given under onr hands (or my hand) this day of 

Form of Conviction.'] — Upon the justices convicting, 
they will in due course cause a formal conviction to be 
drawn up and returned to the quarter sessions. The 
following is the form of conviction given by the 
statute : — 



-ii. \ 



FORM OF CONVICTION. 

Be it remembered that on the day of , in the 

to wit. 3 year of our Lord one thousand eight hundred and , 

at , in the county of , (or riding, division, liberty, city, 

&c.,<u the case may be"), A. B. is convicted before us, J. P. and Q. R., two 
of Her Majesty's justices of the peace of the said county {or riding, &c.), 
cr me, S. T., a magistrate of the police court of , (cu the case may 
he), for that he the said A. B. did (specify the offence, and the time and 
place when and where the same was committed, as the case may be ; hd 
wUhout setting forth the evidence), and we the said J. P. and Q. R. 
(or I the said S. T.) adjudge the said A. B. for his said offence to be 
imprisoned in the , (or to be imprisoned in the , and 

there kept to hard labour for the space of ), or we (or I) 

adjudge the said A. B. for his said offence to forfeit and pay , 

(here state the penalty actually imposed), and in default of immediate 
payment of the same to be imprisoned in the , (or to be 

imprisoned in the , and there kept to bard labour) for the space 

[m. c] T 
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of 9 nnleaB tbe said sum shall bf sooner paid. Qiven under 

onr hands and seak (or my hand and seal) the day and year first 
above mentioned. 

As to ordering whipping, "^ — It will be seen bj the 
1st section of the 10 & 11 Vict. c. 82, that the 
magistrates have the power, upon convicting the defen- 
dant, to order him to be once privately whipped, either 
instead of or in addition to his imprisonment, and thej 
are from time to time to appoint some fit and proper 
person, being a constable, to inflict the said punishment 
of whipping when so ordered to be inflicted out of 
prison. 

Ordeting restitution,'] — The 12th section contains 
provisions enabling the magistrates to order restitution 
of the stolen property, and if it be not forthcoming, 
they may inquire into its value in money, and may 
order payment by the party convicted either at one time 
or by instalments. 

As to payment of Penalty and Costs,^ — The 13th 
section provides for the enforcing of the payment of 
the pecuniary penalty, and the 14th, 15th, and 16th 
sections direct the payment of the costs and expenses 
of the prosecutor and his witnesses. 

Sending Juvenile Offenders to an Industrial or 
Reformatory School,"] — It may here be mentioned that 
with reference to juvenile offenders, great and useful 
powers are conferred upon justices to send them for 
certain periods to an industrial school in the case of a 
conviction for vagrancy, and to a reformatory school in 
the case of a conviction in other cases; and that the 
statute applicable to the former is the 20 & 2 1 Viet, 
c. 48, and those applicable to the latter are the 17 & 18 
Vict. c. 86; 19 & 20 Vict. c. 109, and the 20 & 21 
Vict. c. 55, 
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CHAPTJER XIV. 

OF PROCEEDINGS AT PETTY SESSIONS, UNDER THE 
LARCENY SUMMARY JURISDICTION ACT (18 & 19 Vict. 
c. 126.) 

The IH & 19 Vict. c. 126, entitled ''An Act for 
diminishing expense and delay in the administration of 
criminal justice in certain cases" having introduced in 
some particulars a new practice with reference to cer- 
tain criminal charges, it becomes necessary that the 
provisions of this statute should be carefully considered. 

The object of the act, as its title imports, is twofold 
— ^to diminish expense, — and avoid delay, and this it 
endeavours to accomplish by conferring on justices 
sitting at petty sessions a power in certain cases, with 
the consent of the accused, to decide summarily upon 
the charge, and in such and other cases when the 
accused pleads guilty, to sentence him at once without 
committing him to the sessions or assizes. 

The better to comprehend the proper practice under 
this statute, it will be advisable to consider its pro- 
visions seriatim as they follow in the act itself. 

The first section enacts as follows : — 

Where any person is charged before anj justices of the peace 
assembled at each pettj sessions as hereinafter provided with having 
eommitted simple larceny, and the valne of the whole of the property 
alleged to have been stolen does not, in the judgment of snch justices, 
exceed five shillings, or with having attempted to commit larceny from 
the person, or simple larceny, it shall be lawful for such justices to hear 
and determine the charge in a summary way, and if the person charged 
shall confess the same, or if such justices, after hearing the whole case 
for the prosecution and for the defence, shall find the charge to be 
proved, then it shall be lawful for such justices to convict the person 

T 2 
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charged, and commit him to the common gaol or hoaae of correctiont 
there to be iinpriBoned, with or without hard labour, for anj period noft 
exceeding three calendar months, and if thej find the offence not proved 
thej shall dismiss the charge, and make oat and deliyer to the persoo 
charged a certificate under their hands stating the fact of such dis- 
missal ; and eyery such conviction and certificate respectivelj may be Id 
the forms (A.) and (B.) in the schedule to this act, or to the like 
effect: provided always, that if the person charged do not consent to 
have the case heard and determined by such justices, or if it appear ta 
such justices that the offence is one which, owing to a previous convic* 
tion of the person charged, is punishable by law with transportation or 
penal servitude, or if such justices be of opinira that the charge is^ 
from any other circumstances, fit to be made the subject of prosecutioD 
by indictment, rather than to be disposed of summarily, such justices 
shall, instead of summarily adjudicating thereon, deal with the case in 
all respects as if this act had not been passed : provided also, that if 
upon the hearing of the charge such justices shall be of opinion that 
there are circumstances in the case which render it inexpedient to 
inflict any punishment, they shall have power to dismiss the penon 
charged, without proceeding to a conviction. 

Justices to act under the statute only at petty ses" 
sions,"] — Upon this section, it will be observable that 
to give justices a right to act under this statute they 
must be assembled at petty sessions, which sessions, as 
will hereinafter be seen by section 10, are to be the 
petty sessions holden for a petty sessional division, and 
of the holding of which a printed notice of the days 
and hours is to be posted or afBxed by the clerk of 
the justices upon the outside of some conspicuous part 
of the building or place where holden. 

Times of holding petty sessions under the act to be 
fixedJ] — The statute contains no provisions as to the 
limits of time within which such petty sessions are to 
be holden, and the justices therefore will fix them as 
heretofore, having regard to the convenient adminis- 
tration of justice. 

Days of holeUng such petty sessions to be published.'] 
— As the statute requires that the notice of the holding 
of such petty sessions is to be written or printed, and 
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to be publicly posted by the clerk to the justices of 
petty sessions, care must be taken by such clerk to 
hare the days appointed and published in due time. 

Over what offences the justices have jurisdiction,^ — 
Under this section, the jurisdiction of the justices ex- 
tends to — 

1. Simple larceny, where the value of the whole of 
the property alleged to have been stolen does not, in 
their judgment, exceed five shillings. 

2. Attempts to commit larceny from the person. 

3. Attempts to commit simple larceny. 

Powers to hear and convict,"] — The powers of the 
justices to act under this section are subject to the 
ftssent of the accused to their so acting, as provided for 
by the 2nd section, except that if he plead guilty to 
the charge, his assent is immaterial. If, therefore, such 
assent is given, the justices may hear the charge in a 
summary way; and if, after hearing the whole case for 
the prosecution and defence (or if he plead guilty), 
they shall find the charge to be proved, they may 
commit the offender to the common gaol or house of 
correction to be imprisoned with or without hard 
labour for a period not exceeding three calendar 
months ; in which case they are to draw up a convic- 
tion in the following form :-^ 

ooNvicnow. 

' 7 Be It remembered, that on the day of , m the year 

to vnU J of Qup Lor£[ ^^ ^ in ^^ g^^j^ (jcounty\ A. B. 

being charged before us tbe undersigned of Her Majesty's j ostices 

of the peace for the said (fiouiray)^ and consenting to onr deciding upon 

the charge summarily, is convicted before ns, for that (he the said A. B., 

&c., stating the offence, and the time and place when and where 

committed) 'j and we adjudge the said A. B., for his said offence, to be 

imprisoned in the (ffotue qf Correction') at , in the said (county), 

(and there hpt to hard labour) for the space of . 

Given under onr hands and seals the day and year first above 

mentioned, at in the (county) aforesaid 

J. S. fio S.1 
H* M. [Id, s*J 

t3 
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Powers to hear and dismiss the charge,"] — ^If, how-* 
ever, the justices, upon the hearing of the charge, find 
the offence not proved, they are to dismiss it, and 
make out and deliver to the defendant the following 
certificate of dismissal : — 

CERTIFICATE OF DIHIS8AL. 

SWe, of Her Majest/s justices of the peace for the (eounigy 

of , certify, that on the daj of , id the year 

of our Lord , at , in the said (county), A. B. being charged 

before ns, and consenting to onr deciding npon the charge snmmarily, 
for that (he the said A. B., slating the offence charged, and ike tme 
and place when and where cdleged to be committed)f we did, having 
Bommarily adjadicated thereon, dismiss the said charge. 

Given nnder oar hands and seals this day of , at , 

in the {county) aforesaid. 

J. S. [l. 8.] 

H. M. [l. s.] 

Of dismissing the charge when it is inexpedient to 
inflict any punishment,"] — By the concluding proviso 
of the same section the justices are empowered, when 
upon the hearing they are of opinion that there are 
circumstances in the case which render it inexpedient 
to inflict any punishment, to dismiss the person charged 
without proceeding to a conviction. 

This is unquestionably a most wholesome power to 
confer on magistrates, and is obviously intended as a 
counteracting check upon the rigid severity of the 
common law rules applicable to the offence of larceny^ 
which visit with the same disgrace the boy who picks 
up an apple from the ground of his neighbour's orchard 
and the man who commits a premeditated theft of the 
most valuable property. 

The cases in which this useful provision should be 
adopted will readily suggest themselves, the justices 
being invested with an unfettered and extensive dis- 
cretion. It is, however, greatly to be regretted, that 
the dismissal by the justices under this proviso is uot 
made equally conclusive with a dismissal on their 
deciding that the offence is not proved. In the present 
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case they are not required to give any certificate of 
dismissal, and there is nothing, therefore* as it should 
seem, to prevent a prosecutor from again preferring the 
same charge or going before a grand jury with his 
bill of indictment. 

When justices not to act under the statute,"^ — Not- 
withstanding, however, that the case is within their 
jurisdiction to decide summarily, yet if there has been 
a previous conviction so as to render the accused liable 
to transportation or penal servitude, or if there are 
any other circumstances which in the judgment of the 
justices render it fit to be the subject of an indictment 
rather than a summary conviction, they are then to 
deal with the case in the ordinary way. 

The first section having thus pointed out the matters 
over which the justices may exercise a summary juris- 
diction, the second section proceeds to direct the 
manner of proceeding on their part in order to originate 
such jurisdiction. The second section is as follows : — 

Where the justices before whom any person is charged as aforesud 
propose to dispose of the case summarily under the foregoing provisions, 
one of such justices, after the examinations of all the witnesses for the 
proaecution have been completed, and before calling upon the person 
charged for any statement which he may wish to make, shall state to 
such person the substance of the charge against him, and shall then say- 
to him these words, or words to the like effect: " Do yon consent that 
the charge against you shall be tried by us, or do you desire that it shall 
be sent for trial by a jury at the sessions or assizes " (as the case may 
be); and if the person charged shall consent to the charge being sum- 
marily tried and determined as aforesaid, then the justices shall reduce 
the charge into writing, and read the same to such person, and shall 
then ask him whether he is gwlty or not of such charge; and if such 
person shall say that he is guilty, the justices shall then proceed to pass 
■Qch sentence upon him as may by law be passed, subject to the provi- 
fions of this act in respect to such offence; but if the person chaiged 
shall say that he is not guilty, the justices shall then inquire of such 
person whether he has any defence to make to such charge, and if he 
•hall state that he has a defence, the justices shall hear such defence, 
and then proceed to dispose of the case summarily. 
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Course of proceeding.'] — ^It will be observed that the 
proper period of the proceedings at which the justices 
are to form their opinion as to whether or not they 
think it desirable to dispose of the case summarily is, 
'' after the examinations of all the witnesses for the pro- 
secution have been completed." Until this stage is 
arrived at, they have no functions to proceed under 
this act, but must in all respects conduct the investiga- 
tion as though they were proceeding in the ordinary 
way. This provision is peremptory, and must be strictly 
observed whatever inconveniences it may lead to, and 
notwithstanding adjournment after adjournment may 
be requisite to complete the evidence. 

When the examinations of all the witnesses are 
completed, one of the justices is to state to the accused 
the substance of the charge against him, and he is to 
say to him these words, or words to the like effect : 
'< Do you consent that the charge against you shall be 
tried by us or do you desire that it shall be sent/or trial 
by a jury at the sessions or assizes f" (as the case 
may be.) 

If the party charged shall consent to the charge 
being summarily tried and determined as above men- 
tioned, then the justices are to reduce the charge into 
writing and to read the same to him, and then to ask 
him whether he is guilty or not of such charge. 

It maj be, that upon this question being put to the 
accused he refuses to give any answer, or none which 
amounts either to a consent or a refusal. In such case, 
the justices should consider his conduct as a refusal to 
consent, and proceed as in ordinary cases. 

If the accused party in answer to this question says 
that which is equivalent to a refusal to consent, the 
case will proceed as under the old practice. 

Proceedir$gs upon the accused pleading ^'guiity**']''^ 
If after having consented to the charge being sam- 
marily disposed of, the party accused, upon being 
required to plead, pleads *' guilty,'* the justices are 
then to proceed to pass such sentence upon him as 
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may by law be passed, subject to the provisions of 
this acty which by section the 1st is not to exceed 
three calendar months with or without hard labour ; 
or as before has been seen they may, under peculiar 
circumstances, dismiss the defendant without proceed- 
ing to a conviction. 

Proceedings upon the accused pleading '^ notguilti/J*] 
— ^If, however, the defendant pleads ** not guilty," the 
justices are then to inquire of him whether he has any 
defence to make to such charge, and if he shall state 
that he has a defence, they are to hear such defence, 
and then proceed to dispose of the case simimarily. 

As the plea of " not guilty," is the only one which the 
statute seems to recognize where the defendant does 
not admit his liability to be punished, it is open to 
him under such plea to show a former conviction or 
acquittal for the same offence. 

Upon the defendant pleading not guiltyy the case 
will proceed much as an ordinary information with 
a view to a summary conviction. Thus, the defendant 
or his counsel or attorney will have a right to address 
the Bench, and to call and examine all such witnesses 
as he may think requisite for the defence. And here 
it may be remarked that, as thifi proceeding is a sub- 
stitution for trial by jury, so no advantage which a 
defendant would fairly have upon such a trial should 
be refused him now; and it would be right, as upon 
such a trial he would be permitted to call witnesses to 
character, to receive the testimony of such witnesses 
upon the summary hearing. Having concluded his case 
in defence, the justices will deliberate as to their judg- 
ment, and although in such a case they should to a 
certain extent consider themselves in the position of a 
jury, and give the accused the benefit of any reasonable 
doubt of his guilt, unanimity amongst them is not re-^ 
quired, the decision of a majority being alone sufficient. 

The formal conviction,'] — The formal conviction of 
the defendant is directed to be drawn up in the form 
before given at page 209. 
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If the defendant is committed upon a plea of guilty, 
the form of the conviction is to be as follows : — 



oowicnoir upoh a plba or guiltt. 

) Be it remembered, that od the daj of , in the year 

to wit. \ of oar Lord , at in the said (eounigf), A. B^ 

being chaf|red before us, the undersigned, of Her Majesty's jostices 
of the peace for the said {county), for that (he the said A. B., &c., 
itaHng the ofenot, and the time and place when and where oomr 
mkted), and pleading gniltj to snch charge, he is thereupon oonTicted 
befwe 08 of the said ofienee ; and we adjodge the said A. B., for his 
said offence, to be imprisoned in the {Houde of Correction) at in 

the said (county), (and there kept to hard labour) for the space 
of 

Given under our hands and seals, the daj and year first above 
mentioned, at , in the (eowUy) aforesaid. 

J. & [l. 8.] 
H. M. [l. 8.] 

Proceedings upon a plea of ^^ gutU^^ in other cases J\ 
— ^Tbe two sections which have hitherto been con- 
sidered, apply exclusively to the three classes of offences 
enumerated. The third section, however, confers 
powers of summarily adjudicating in certain cases of a 
&r wider extension. That section is as follows :— 

Where any person is charged before any justices at such petty 
sessions as aforesaid with simple larcency (the property alleged to hare 
been stolen exceeding in value five shillings), or stealing from the 
person, or larceny as a clerk or servant, and the evidence, when the 
case on the part of the prosecution has been completed, is in the opinion 
of such justices sufficient to put the person charged on his trial for the 
offence with which he is charged, snch justices, if the case appear to 
them to be one which may properly be disposed of in a summary way, 
aod may be adequately punished by virtue of the powers of this act, 
shall reduce the charge into writing, and shall read it to the said person, 
and shall then ask him whether he is gailty or not of the charge; and 
if such person shall say that he is guilty, such justices shall thereupon 
cause a plea of guilty to be entered upon the proceedings, and shall 
convict him of such offence, and commit him to the common gMl or 
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konae of correction, there to be imprisoned, with or without hard labonr, 
for any term not ezceediDg six calendar months; and every such con- 
viction may be in the form (C.) in the schedule to this act, or to the 
like effect: proTided always, that the said josticea, before they ask such 
person whether he is gnilty or not, shall explain to him that he is not 
oUiged to plead or answer before them at all, and that if he do not plead 
or answer before them he will be committed for trial in the nsnal 
ooorse. 

The jurisdiction of justices to act under this section 
is not limited as far as value is concerned, it is, never- 
theless, restricted to cases of — 

First. Simple larceny. 

Second. Stealing from the person. 

Third. Larceny as a clerk or servant. 

The observations before made as to the necessity of 
the justices acting at petty sessions equally here apply. 

Tike practice under the third section/] — ^The practice 
upon the subject as prescribed by this section is this : 
when the case on the part of the prosecution is com- 
pleted, and it is sufficient to put the accused party 
upon his trial, the justices, if the case appears to them 
to be one which may properly .be disposed of in a 
summary way, and may be adequately punished by 
virtue of the powers of the act, are to reduce the charge 
into writing, and are to read it to the defendant ; and 
they are then to ask him whether he is guilty or not 
of the charge ? and if he shall say that he is guilty, 
they are thereupon to cause a plea of guilty to be 
entered upon the proceedings, and are to convict him 
of the offence, and commit him to the common gaol or 
House of Correction, with or without hard labour, for 
any term not exceeding six calendar months. 

It will be observed that under this section the con-^ 
ient of the accused is immaterial, it is sufficient that 
the case appears to the justices to be one which may be 
properly disposed o^ and adequately punished under 
this act. 

Before, however, coming to any such conclusion,. 
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the entire case on the part of the prosecution must be 
completed. 

If the defendant pleads guiUy, the justices wiU 
proceed as above mentioned to pass sentence : bnt it 
must be observed that under this section they have no 
powers, as they have under the first, to dismiss the 
party charged, without proceeding to a conviction. 

Before, however, the justices ask the defendant 
whether he is guilty or not, they are required by the 
section to explain to him that he is not obliged to 
plead or answer before them at all, and that if he do 
not plead or answer before them, he will be committed 
for trial in the usual course. 

If the framer of this portion of the section had 
furnished a form of statement for the justice to address 
to the accused, he would have removed some little 
difficulty which any justice who is called upon to act 
in the matter must necessarily feel. The caution, it 
will be observed, is to be given before the defendant ia 
asked if he is guilty or not, and the difficulty is to 
know how properly to explain to him that he is not 
obliged to do a thing before he is told what is that 
thing. Without, however, pretending that the following 
form is in the most perfect shape, the author ventures 
to think that it may be properly used upon the 
occasion. 

THE JUSTICE TO THE DEFENDAITT.. 

A. B., you. stand charged with having, on the day of , 

feloniously stolen (Aere gtate the property)^ the property of G. D. 
(jor, with having, on the day of , feloniously stolen from the 

person of G. D., or being a clerk or servant of G. D., with having, wliilit 
snch clerk or servant, feloniously stolen from the said G. D., the pro* 
petty charged}, and the case on the part of the prosecution being imiw 
completed, we, the justices are about to ask you whether you are guilty 
or not of the said charge; but before we do so, we have to tell yon thai 
you are not obliged to plead or answer to the charge at all, and that if 
you do not plead or answer before us you will be committed for trial fai 
the usual way. We now ask you, are you guilty or not guilty of the 
ofaarge? 
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Course of proceeding, if the defendant pleads *< not 
guiU^^ or refuses to plead,"] — If, upon this, the defen- 
dant either pleads not guilty, or does not plead, it will 
be the daty of the justices to proceed no further under 
this act, but to continue their proceedings as under the 
ordinary practice prescribed by the 11 & 12 Vict. 
c. 42, s. 18. It will be carefully borne in mind that 
the ordinary course of proceedings becomes diverted 
only in the event of the defendant pleading guilty to 
the charge. If he does not plead guilty, the usual 
proceedings, as provided by the 1 1 & 12 Vict. c. 42, 
are to be continued, and the next step will be that 
directed by the 18th section of the above-mentioned 
act, and so on without reference to any of the provisions 
of the 18 & 19 Vict. c. 126. 

To be allowed to make full answer by Counsel or 
Attorney.] — The 4th section enacts, that — 

In eTuy case of summary proceedings under this act, the per- 
son accused shall be allowed to make his full answer and defence, 
•ad to have all witnesses examined and cross^ezamined by counsel or 
Attoniey. 

Justices may remand a party to be dealt with under 
this act.] — The 5th section enacts — 

Where any person b charged before any justice or justices with any 
offence mentioned in this act, and in the opinion of such justice or 
justices the case may be proper to be disposed of by justices in petty 
sessions under this act, the justice or justices before whom such person 
is so charged may, if he or they see 6t, remand such person for further 
•zamination to the next petty sessions, in like manner in all respects 
as a justice or justices are authorized to remand a party accused under 
the act passed in the session holden in the eleventh and twelfth years 
^ Bw Majesty, chapter fortj*two, section twenty-tme, or under the 
Petty Sessions Act (^Ireland)^ 1851, section fourteen. 

The practice under this section.] — This section is 
framed for the purpose of meeting the contingency 
which will most frequently happen of there being no 

[m. c] u 
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petty sessions about to be holden at the time of the 
apprehension of the accused; and here it is that the 
practical difficulties in working out the act will pre- 
sent themselves. In very large towns where petty 
sessions are held daily, no gneat inconvenience will 
arise. The justices, will, of course, provide that all 
their petty sessions shall be applicable to the purposea 
of this act, and cause notice accordingly to be given 
pursuant to the 10th section. In rural districts, how- 
ever, where petty sessions are only held at distant 
intervals, varying from a few days to a month, the 
inconveniences attending the adoption of proceedings 
under this act will occasionally be exceedingly great. 
Let the following case be supposed: — ^A man is taken up 
upon a charge of simple larceny, and the property 
stolen does not exceed the value of five shillings. The 
constable, as in duty bound, takes the accused at once 
before the nearest justice, who, finding that the case is 
within the operation of this act, decides upon its being 
heard at petty sessions ; he consequently remands 
the accused to the next petty sq^sions. But the next 
petty sessions are not to be held for a month — what in 
the meantime is to become of the accused ? He is^ it 
appears, to be remanded in accordance with the provi- 
sions of the 11 & 12 Vict. c. 42, s. 21. That section, 
however, prohibits a remand for a longer period than 
eight days. It may, however, be said that as the 
18 & 19 Vict. c. 126, enables a justice to remand until 
the next petty sessions^ it is immaterial that they are 
to be held beyond the period of eight days from the 
remand. 

But it may be asked, how is the justice to arrive at 
the opinion that the case may be proper to be disposed 
of by justices in petty sessions under this act ? Is he 
to take the evidence of the facts, or to be guided alon^ 
by the statement of the prosecutor that the amount 
charged to be stolen does not exceed the value of 
five shillings? From the clau^ containing no pro- 
visions as to transmitting any depositions taken by 
such justice to the petty sessions or binding over the 
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witnesses to appear, it would seem that he may act 
alone upon an opinion fonned from the charge itself 
without having heard anj evidence upon it ; and most 
certainly he has no functions to inquire of the accused 
whether or not he wishes to be tried by the justices 
at petty sessions, such an inquiry being only to be 
made by the justices themselves acting at a petty ses- 
sions holden under this act. 

Assuming, then, that the justice before whom the 
accused is brought in the first instance is of opinion 
that the case may be proper to be disposed of by 
justices at petty sessions under this act, he will remand 
him accordingly. On the day, therefore, of the hold- 
ing of the petty sessions, possibly at the expiration of 
a month, the accused is brought up from the county 
gaol, which may be twenty or thirty miles away. The 
case is then entered into, and the evidence for the 
prosecution failing to establish a case against the pri- 
soner, he is ordered to be discharged. Here, then, a 
monstrous wrong has been done under the sanction of 
the provisions of this enactment. Had the justice in 
the first instance heard the case, the same result would 
have been arrived at, whilst the expense of conveying 
the accused to and from gaol would have been 8ave<^ 
the double trouble to the prosecutor and witnesses 
avoided, and the injustice of a month's imprisonment 
of the accused not inflicted. Suppose, however, that 
aprimd facie case is established before the justices at 
petty sessions, and the accused is asked, as provided 
for by the 2nd section, whether he consents that the 
charge against him shall be tried by them, and he does 
not consent ; here are the double inquiry and the 
original remand again uselessly taking place ; and it 
may so have occurred that the quarter sessions have 
in the mean time taken place ; or during the period of 
the remand it may transpire that the prisoner has been 
previously convicted, which takes away the summary 
jurisdiction. 

This section would appear to be still more incon- 
venient with reference to its application to the powers 

u 2 
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given to justices at petty sessions under the 3rd sec- 
tion. Bj that section it will be remembered, that ia 
any cases of simple larceny, or stealing from the per- 
son, or larceny by a clerk or servant, the justices at 
petty sessions held under this act have power to 
inquire of the accused if he is guilty or not of the 
charge, and upon his pleading "guilty'' they may con- 
vict him. Suppose, therefore, that a party is arrested 
and brought before a single justice upon one of the 
foregoing charges. The justice has no right to antici- 
pate or inquire as to whether or not the accused 
will plead guilty ; he therefore takes the examina- 
tions in the usual way :as a single justice, he has 
no right to ask the accused if he is guilty, since this 
question can be put alone to him by the justices 
at petty sessions, and as it is only a plea of guilty 
which in such a case gives them a power to deal 
summarily, it necessarily follows that a single justice 
has no power to remand a case within the 3rd sec- 
tion to the justices at petty sessions, but that, 
having once entered upon it, he must go through 
with it. 

The 6th section provides for the forfeiture of the 
recognizance of the accused in the event of his not 
appearing upon a remand. 

The 7th section provides for the transmission to and 
filing at the quarter sessions of the conviction or dupli- 
cate of the certificate of dismissal, &c. 

The 8th section enables justices to order the restitu- 
tion of property when the accused is convicted ; and 
this section is noticeable for a species of carelessness 
much to be reprehended. It speaks of the restitution 
of the property stolen^ taken, or obtained bt false 
FRKTENCES. Now, Under the act the justices have no 
jurisdiction to deal summarily with cases of obtaining 
property by false pretences. As the bill originally ap- 
peared in the House of Commons it included this class 
of offences, but it was struck out in committee, and by 
ah oversit^ht the present clause was allowed to stand 
unamended. 
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PetHf sessions under the act to be an open court 
— Notice of holding.'] — The 9th section enacts — 

Every petty sessions for the purposes of this act shall be an open 
public court, and shall be the petty sessions holden for a petty sessional 
division; and a written or printed notice of the days and hours for 
holding such petty sessions shall be posted or affixed by the clerk to the 
justices of petty sessions upon the outside of some conspicuous part of 
the building or place where the same are held. 

Section 10 enacts that the provisions of the 11 & 12 
Vict. c. 43 {An Act to Facilitate the Performance of 
the Duties of Justices of the Peace out of Sessions 
within England and Wales with respect to Summary 
Convictions and Orders) are not to be construed as 
applying to any proceedings under this act. The object 
of this would appear to be to declare that although the 
proceedings under the present act are of a summary 
nature, they are not to be classed as ordinary summary 
convictions. 

Effect of a conviction under this act.] — Section 1 1 
enacts that — 

Every conviction by justices in petty sessions under this act shall 
have the same effect as a conviction upon an indictment for the same 
offence would have had, save that no convictions under thb act shall be 
attended with any forfeiture. 

From the wording of this section it would seem 
that a conviction under this act may be charged as a 
previous conviction in an indictment for a subsequent 
felony ; though we doubt if this was intended by the 
Legislature. 

Ejffect of a Certificate of Dismissal,] — Section 12 
enacts that — 

Every person who obtains a certificate of dismissal, or is convicted 
under this act, shall be released firom all further or other criminal pro- 
ceedings for the same cause. 

Sect. 13 provides that no conviction, &c., shall be 

u 3 
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quashed for want of form, nor any warrant of com- 
mitment upon a conviction be held void, if it be therein 
alleged that the offender has been convicted, and 
there be a good and valid conviction to sustain the 
same. 

Sect. 14 provides for the payment of the expenses 
of the prosecutor and witnesses, and also for the fees 
of the clerks to the magistrates in petty sessions and 
the clerk of the peace: (see the section in the aciypost) 

Sect. 15 provides for the holding of the petty 
sessions under this act, within certain public buildings 
in the county, &c. 

Sect. 16 empowers any one of the metropolitan 
police magistrates to do all acts authorized by this 
act, &c. 

Sect. 17 provides that the present act is not to 
affect the provisions of the 10 & 11 Vict. c. 82, and 
the 13 & 14 Vict. c. 37 ( The Juvenile Offenders Acts\ 
and it declares that this act shall not extend to persons 
punishable under those acts as far as regards offences 
for which such persons may be punished thereunder. 

Sect. 18 provides for compensating clerks, of the 
peace and other officers of the courts of quarter sessions 
for loss of emoluments in respect of the operation of 
this act : (see the section in the tzct, post) 

Sect. 19 gives power to increase the salary of the 
chief metropolitan magistrate. 

Sect. 20 has reference to clerks of assize. 

Sect. 21 repeals so much of the 12 Bic. 2, c. 10, 
and 14 Ric. 2, c. 12, as has reference to the payment of 
wages to justices. 

Sect. 22 provides for the giving of compensation 
to the party aggrieved in respect of any injury to real 
or personal property, notwithstanding he may have 
been examined as a witness. 

Sect. 23 is an interpretation clause. 
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CHAPTER XV. 

APPUCATIONS BY MARRIED WOMEN DESERTED BY 
THEIR HUSBANDS FOR ORDERS TO PROTECT THEIR 
PROPERTY. 

The new jurisdiction conferred upon justices hj the 
2l8t section of the 20 & 21 Vict. c. 85 (An Act to 
amend the law relating to Divorce and Matrimonial 
Causes in England) is so novel and important that it 
will fitly be the subject of consideration in these pages. 
The section purports to give protection to married 
women deserted by their husbands in the possession of 
property which they may have acquired during such 
desertion. 

The section is as follows : — 

A wife deserted by her hosband may at any time after such deser- 
tioD| if resident within the metropolitan district, &pply to a police 
magistrate, or if resident in the conntry to justices in petty sessions, or 
in either case to the oonrt, for an order to protect any money cr property 
she may acquire by her own lawful industry, and property which she 
may become possessed of, after such desertion, against her husband or his 
creditors, or any person claiming under him ; and such magistrate or 
justices or court, if satisfied of the fact of such desertion, and that the 
same was without reasonable cause, and that the wife is maintuning 
herself by her own industry or property, may make and give to the wife 
an order protecting her earnings and property acquired since the com- 
mencement of such desertion, from her husband and all creditors and 
persons claiming under him, and such earnings and property shall 
belong to the wife as if she were a fime soh; provided always, that 
every such order, if made by a police magistrate or justices at petty 
sessions, shall, within ten days after the making thereof, be entered with 
the registrar of the County Court within whose jurisdiction the wife is 
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randent ; and that it shall be Uwfal for the hnsbandi and any creditor 
or other person claiming under him, to apply to the conrt, or to the 
magistrate^or jastices by whom snch order was made, for the discharge 
thereof: provided also, that if the hnsband, or any creditor of or 
person claiming under the husband shall seize or continne to hold any 
property of the wife after notice of any snch order, he shall be liable, at 
the suit of the wife (which she is hereby empowered to bring), to restore 
the specific property, and also for a sum equal to double the value of the 
property so seized or held after such notice as aforesaid : if any such order 
of protection be made, the wife shall during the continuance thereof be and 
be deemed to have been, during such desertion of her, in the like position 
in all respects, with regard to property and contracts, and suing and 
being sued, as she would be under this act if she obtained a decree of 
judicial separation. 

It will thus be seen that the section in a yerj few 
lines deals with a vast variety of matters, and is fairly 
open to the censure of vagueness, looseness, and un- 
certainty. In truth, there is subject-matter in these 
few lines for a good sized act of Parliament ; and if 
grave difficulties shall hereafter arise in carrying out 
the provisions of the section, or in giving an interpreta- 
tion to its language, the fault will undoubtedly rest 
with the Legislature. 

Considerations before applt/ing for an Order.'] — ^It 
will be convenient to deal with this clause in parts, taking 
them in the order in which we find them. Before, how- 
ever, doing so, it will be well to call attention to the legal 
position of a woman who, taking advantage of its protect- 
ing influence, applies for and obtains an order. It will, 
be observed that the concluding sentence of the section 
declares that, ^< If any such order of protection be 
made, the wife shall during the continuance thereof be 
and be deemed to have been, during such desertion of 
her, in the like position in all respects, with regard to 
property and contracts, and suing and being sued, as 
she would be under this act if she had obtained a 
decree of judicial separation." This being so, it will 
be asked, what would have been her position if she had 
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obtained a decree of judicial separation? It is with 
respect to contracts and torts declared by section 26 to 
be this : " The wife shall, whilst so separated, be con- 
sidered as a feme sole for the purposes of contract, 
and wrongs and injuries, and suing and being sued 
in any civil proceeding," &c. 

Thus then, instead of possessing the immunity and 
privileges which coverture confers, she will become 
liable for her contracts and torts as though she were 
an unmarried person. It is well that this should be 
borne in mind at the outset, since it may be, that the 
advantages of an order of protection under the statute 
may be countervailed a hundredfold by the personal 
liability which it casts upon the wife ; it being remem- 
bered that when once such an order is made there are 
no means by which, at the instance of the wife alone, 
it can be revoked ; and hence when imagining that 
she is protecting her property against her husband and 
his creditors, she may find that she is incurring 
responsibilities which may result in incarceration in a 
debtors* gaoL 

The appliccUionfor an order — Proceedings ex parte.^ 
•—Supposing all this duly weighed and it is decided to 
take advantage of the section, the first step will be to 
apply to justices at petty sessions for an order of pro- 
tection. This proceeding, it should seem, is ex parte, 
and no summons or other notice need be served, or be 
attempted to be served upon the husband ; indeed, the 
very ground of the application — the desertion — clearly 
indicates that a summons to him to answer the appli- 
cation would be idle and abortive, and it will be seen 
that the section gives the husband a power after the 
order is made to apply for its discharge. 

To what justices the application to be made,"] — ^The 
application is to be made to justices at a petty sessions, 
and although it is not made a condition that the petty 
sessions shall be those of the division in which the 
woman is residing, it will be right and proper that they 
should be the petty sessions of the division. 
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The mode of the application.'] — When before the 
justices at petty sessions the woman must prove her 
case by giving evidence bj herself and witnesses (if 
any) of the facts justifying the granting of the order. 
The section does state in what manner she is to do this . 
It does not in terms require a written deposition^ nor 
any deposition upon oathy but it will nevertheless be 
well that her deposition and those of her witnesses 
should be taken in writing upon oath and be signed by 
them. 

Proof of desertion.] — ^The foundation of the appli- 
cation is the desertion by the husband, and this fact 
must be proved by clear and positive evidence. As to 
what amounts to a desertion ? this is for the justices 
to determine ; and for the most part this will be the 
great difficulty with which the justices will have to 
deal in enforcing this section. It will readily occur to 
their minds that it is not every leaving of his wife 
against her will which will legally constitute an aban- 
donment under this section, since the leaving may be 
for a temporary or necessary occasion, or be justified 
by her own criminal misconduct ; but the abandonment 
must be unlawful and unjutifiable and permanent, and 
of such a kind and nature as to render it culpable and 
wrong in the husband. In fact the section requires 
that the justices should be satisfied that the desertion 
was without reasonable cause ; and unless they are satis- 
fied that the desertion is of this kind they have no 
jurisdiction to make the order. 

Proof that she is maintaining herself by her own 
industry or property,] — In addition to the fact of de- 
sertion, the woman must show that she is maintaining 
herself by her own industry or property ; so that if she 
be living with her friends, or has a marriage settlement 
which afibrds her the means of support, or has a suffi- 
cient allowance from her husb and, it would seem that 
she will have no right to obtain an order. 
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The proof to be required by the justices!] — To justify 
the justices therefore in making an order thej must be 
satisfied — 

First, of the fact of desertion; and in this they 
should require proof of the marriage. 

Skookd, that the desertion was without reasonable 
cause. 

Third, that the wife is maintaining herself bj her 
own industry or property. 

If satisfied of these particulars they will make the 
order. 

The statute gives no form of order, but it is conceived 
that the following may be safely adopted : — 

FORK OF ORDEB OF PROTECTION. 

-— — ) At pettj session of the peace holden at , in and for 

to toU, 3 the petty sessional division of , in the county 

of , this day of , 185 , before ns the under 

signed of Her Majesty's justices of the peace acting in and for 

the said county. 

Whereas A. B., the wife of C. D., now residbg at , did on 

this day of aforesaid, personally apply to us the under- 

signed for an order under the provisions of an act passed in a session of 
Parliament, holden in the twentieth and twenty-fixst years of the reign 
of Her Majesty Queen Victoria, entitled ^ An act to amend the laws 
relating to divorce and matrimonial causes in England,** to protect any 
money or property she may acquire by her own lawful industry, and 
property which she may become possessed of after the desertion of her 
by her said husband (which desertion she alleges took place on 
the day of ), against her said husband, or his creditors, 

or any person claiming under him. 

And whereas we, the said justices, having duly examined the said 
A. B., and such other witnesses as she bath produced, touching the 
premises upon oath, are satisfied that the said C. D., her said husband, 
did desert the said A. B. on the day of , and hath from 

thence hitherto continued to desert her; and that the said desertion 
was without reasonable cause; and that the said A. B. is maintaining 
herself by her own industry or property; we do hereby make and give 
to the said A. B. this our order protecting her earnings and property 
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acquired since the commencement o f each desertion as aforesaid, from 
the said C. D., her hosband, and all creditors and persons claiming 
nnder him. 

Given under onr hands and seals at the pettj sessions aforesaid. 

E. F. [L.S.] 
G. H. [L.8.] 

The order to be entered with the Registrar of the 
County Court."] — This order when obtained is, by the 
before-mentioned section, within ten days after the 
making thereof, to be entered with the registrar of the 
County Court, within whose jurisdiction the wife is 
resident. 

Proceedings by husband or creditors to discharge the 
order,"] — ^The section provides for the right of the 
husband, and any creditor or other person claiming 
under him, to apply to the justices by whom such order 
was made for the discharge thereof. The course of 
proceedings for carrying out this object is not stated, 
but inasmuch as the wife is deeply interested in it she 
should be duly summoned to show cause why the said 
order should not be discharged, and here it would be 
advisable that the justices should act with the same 
caution and care as though they were proceeding upon 
an information with reference to a summary convic- 
tion. 

Grounds for Discharging the Order,] — As J to 
what are to be the grounds or conditions upon 
which the justices may discharge the order nothing is 
said by the section itself; and it may, therefore, be 
asked, is the applicant to be at liberty to controvert 
the facts upon which the order was originally made ? 
It is conceived that he is to be; and this for the reason 
that the former order was made ex parte, and without 
his having been called upon to show cause against it; 
and that he ought not be concluded by a statement of 
fact he had no opportunity of controverting. He may, 
therefore, give in evidence (and herein he will be 
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himself a lawful witness) any facts which would have 
influenced the justices had they come to their knowledge 
in refusing the original order ; or he may show that 
the condition of things which rendered the former 
order desirable no longer exists, and it is also con- 
ceived that, upon such application, the mere expres- 
sion of a desire on the part of a wife that the order 
should be discharged would be sufficient to justify the 
justices in discharging it, it being remembered that the 
law favours domestic harmony, and imposes no restric- 
tion upon man and wife in their desires and efforts to 
live together in the enjoyment of their mutual marital 
rights. 

What to he done by the justices upon the applica- 
tiorL^ — It is especially worthy of notice that whilst the 
section thus gives the husband, and any creditor, or 
other person claiming under him, a right to apply to 
the justices to discharge the order, no express power 
whatever is conferred upon them to discharge it ; nor 
are the justices in terms required to take any action 
whatever upon the application. However, as it was 
undoubtedly in the mind of the Legislature that the 
justices should act upon such application and come to 
some decision, it is conceived that they ought fully to 
hear the application, and if they are of opinion that 
the order should be discharged, to make an order of 
the following kind: — 

FORM OF OBDBR DISCHABQINO ORDER OF PROTECTION. 



to wit. 3 



At a petty sesflioa of the peace holden at , in and for 

the petty sesaional division of in the ooontj of 

this day of , 185 , before ns the nndeni,;ned of 

Her Majesty's jnstioes of the peace acting in and for the said county. 

Whereas heretofore, to wit, on the day of , 185 , 

A. B., the wife of C. D., then residing at , applied to as, the 

nndersigned, for an order under the proTisions of an act passed in a 
session of Parliament holden in the twentieth and twenty-first years of 
the reign of Her Majesty Queen Victoria, entitled *' An act to amend 
the law relating to divorce and matrimonial causes in England, 
^M. C] X 
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to protect any money or property she may acqnire by her own lawftil 
industry and property, and the property she may become possessed of 
after the desertion of her by her said hnsband the said C. D. (which 
desertion she alleged took place on the day of ), against 

her said hnsband, or his creditors, or any person claiming mider him. 

And whereas we, the said justices, having then dnly examined the 
said A. B. and snch other witnesses as she produced touching the 
premises, upon oath, and having been then satisfied that the said C. D. 
did desert the said A. B. as alleged, and that the said desertion was 
without reasonable cause, and that the said A. B. was then maintaining 
herself by her own industry or property, did then and there make and 
give to the said A. B. our order bearing date the said day of , 
protecting her earnings and property acquired since the commencement 
of such desertion as aforesaid, from C. D., her said hnsband, and all 
creditors and persons claiming under him. 

And whereas application hath this day been made to us by the said 
C. D. the said husband of the said A. B. to discharge the said order, 
and the said A. B. now appearing before us, and we having examined 
both the said C. D, and the said A. B. and such other witnesses as 
they produced, upon oath, touching the matter of such application as 
last aforesaid, and having duly considered the premises, do hereby 
discharge the siud order of the said day of , so made and 

given to the said A. B. as aforesaid. 

Given under our hands and seals at the petty sessions aforesaid. 

E. F. [L.S.] 

G. H. [L.8.] 

To what justices the application to be nuideJ] — ^It 
will be observed, that the section requires this appli- 
cation should be made to the justices bj whom the 
original order was made. This, however, must merely 
mean that the application is to be made to the 
magistrates at the same petty sessional division, not 
that it is to be made to the same individual magistrates, 
since many of them may be dead or no longer acting 
in the locality. 

As to vacating entry of former order with the regis- 
trar,"^ — ^It will also be remarked, that it is provided 
by the section that the original order of protection is 
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within ten dajs after it is made be entered with the 
registrar of the County Court, within whose jurisdic- 
tion the wife is resident; but that there is no provision 
for vacating such entry in the event of the original 
order being discharged. 

When proceedings to he before a metropolitan police 
magistrate,'] — ^If the wife be resident in the metropolitan 
district, her application for an order is to be made to a 
police magistrate who has all the powers of justices at 
petty sessions. 
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CHAPTER XVI. 

ARTICLES OF THE PEACE AND SURETIES TO KEEP THE 

PEACE. 

When Articles of the Peace may be exhibited.'] — If a 
party has sustained violence from another, and has 
reason to believe that it will be repeated, or if without 
actual violence having been committed he has been 
threatened with it either bj words or gestures, and 
therefore goes in bodily fear, he may compel the offender 
to enter into a recognizance, with sureties to keep the 
peace towards him. 

The facts necessary to support Articles of the Peace,'] 
— To warrant an application against another for sureties 
to keep the peace, the applicant must make it appear 
from reasonable evidence that the party against whom 
he applies intends personal violence against him : 
(1 Hawk. c. 60, s. 6.) But actual violence or even 
threats will not be essentially requisite to furnish this 
evidence, it may consist in the looks, gestures, or 
conduct of the party ; but in such case it will be neces- 
sary for the complainant to depose to his belief that 
such conduct in fact amounts to a threat of personal 
violence : {Reg, v. Dunn, 12 A. & £. 559; 18 L. J. 
41, M. C.) The complaint, however, should be made 
soon after the cause of fear has arisen: {Dennis v. Lane, 
6 Mod. 131); and the threat itself should not be merely 
a conditional or contingent one to be executed on the 
complainant's doing something which he has no right 
to do, or which it was not necessary for him to do in 
the course of his business. But if it is so necessary, 
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then such a threat may he a proper fonndation for the 
application : {Reg. v. MaUinsan, 20 L. J. 33, M. CXO 

By whom Articles may he exhtbited."] — This applica- 
tion may not only he made hy a party in respect of 
threats against himself, hut tdso hy him for threats 
used against his wife or child (Dalt. c. 116) ; hut not 
for threats against his servants, since they may them- 
selves apply for sureties. A wife also may make the 
application against her hushand, or a husband against 
his wife : (1 Hawk. c. 60, s. 2 ; Bex y. Doherty^ 13 
East, 171.) Against peers and peeresses the applica- 
tion must either be to the Court of Queen's Bench or the 
Court of Chancery. 

If the defendant be not in custody, the proper and 
regular course will be for the complainant to lay an 
information upon oath before a magistrate. The fol- 
lowing may be the form :— 

ABTICLES OF THE PBACB. 

^ 7 The information and complaint of A. B., of , in the 

to vriL 3 parish of , in the coimty of , gentleman, 

taken before me, E. F^ one of Her Majesty's justices of the peace, in 
and for the said oonnty, on the day of « 185 , who, being 

sworn, upon his oath saith, that C. D., of in the said county, 

labourer, did, on the day of , now last past, threaten 

{here state the threats or other acts of which the complaitumt conypJains 
m thf very words used, according to thejacts as they toohplace); and 
that from the above and other threats nsed by the said C. D. towards 
the complainant, he, this complainant, is afraid that the said C. D. 
wiU do him some bodily injury ; and, therefore, he prays that the said 
G. D. may be required to find sufficient sureties to keep the peace, 
and be of good behaviour towards him, this complainant. And this 



0) This right to apply for sureties to keep the peace exists only 
where the apperehension is of personal yiolmce, and does not exist where 
tiie threat is merely to mjure a man's property (except, indeed, firing 
his house.) 

X 3 
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complainant saySi tbat he does not make this oomplaint against tiie said 
C. D. from any malice or ill wiU, bat merelj for the preserratioa of 
his person from injury. 

Taken and sworn before me, A. B. 

at £. F. 

Discretion of Justices upon Articles being preferred,'] 
— Upon this, the magistrate will form his own opinion 
as to whether or not the facts stated really amount to 
a threat of personal violence. It is not enough that 
the complainant swears to an apprehension of personal 
violence, the conduct imputed to the defendant should 
be shown to be such as to make that impression upon 
the minds of impartial and dispassionate men. If the 
justice is satisfied upon this subject, he will issue 
either his summons or warrant for the appearance of 
the defendant 

If a summons is to issue, it may be in the following 
form : — 



8UMMOKS TO A DSFENDANT TO AMSWBB TO AKTICLBS 

OF THR PEACE. 



to wU.S 



To C. D. of labourer. 

Whereas information hath this day been laid before the 
nndersigned (one) of Her Majesty's justices of the peace in and for the 
said (county) of , for tbat (here state ehortly the matter of the 

information,) These are therfore to command you in Her Majesty's 
name, to be and appear on at o'clock in the forenoon, 

at , before such justice or justices of the peace for the said 

(county), as may then be there to answer to the said infbrmatioa 
and to find sureties to keep the peace towards Her Majesty and all her 
liege people, and especially towards the said A. B., and to be further 
dealt with according to law. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the (county) aforesaid. 

J. S. [l. 8.] 

This summons should be served by the constable in 
the way pointed out at pages 29 and 40, ante. 
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If tbe justice determines upon issuing a warrant in 
the first instance, it maj be in the following form : — 

WARRANT OF APFREHKNSION TO ANSWER TO ARTICLKS 

OF THB PEACE. 

—^ \ To the constable of , and all other peace officers in 

fo cotC 3 the said (county) of 

Forasmuch as A. B., of , gentleman, hath this daj made oath 
before me, J. P., one of Her Majestj^s justices of the peace, in and for tbe 
said (county) of , i}uLt(ttating the infornuUion to the end, but m the 
third person and in the past tense.) These are therefore to command 
you in Her Majesty's name forthwith to apprehend the said C. D., and 
bring him before me, or some other of Her Majesty's justices of the 
peace in and for the said (covnty)y to answer to the said information, 
and to find sureties as well for his appearance at the next General 
Quarter Sessions of the Peace to be holden for the said (county), as 
also in the meantime to keep the peace towards Her Majesty and all 
her liege people, and especially towards the said A. B. 

Giyen under my hand and seal this day of , in the 

year of our Lord , in the (county) aforesaid. 

J. S. [l. s.] 

If the defendant be already in custody upon an 
affray, no formal information is requisite ; and it is only 
when a warrant is to issue for his apprehension, that 
the information need be in writing and upon oath. 

Proceedings upon the jfiTeartn^.]— Upon the appear- 
ance of the defendant, the information, if it have been 
previously taken in writing on oath, is read over to him, 
and he is asked if he have any cause to show why he 
should not enter into his recognizances and give the 
required sureties to keep the peace ; or if no informa- 
tion has been previously taken in writing, the com- 
plainant will state the facts upon which he founds his 
right to have the defendant bound ; and he may support 
his case by the testimony of witnesses. 

Upon tbe hearing of such an application, the de* 
fendant cannot be permitted to deny the truth of the 
facts stated in the inibrmation : (Lord Vane^s case, 
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2 Str. 1202 ; Rex ▼. Dohertyy 13 East, 171 ; Rex ▼. 
Dunn, 12 A. & E. 599.) If the articles are untrae 
in fact, the remedj of the defendant is by indictment 
for perjury, or an action on the case. He may, how- 
ever, either by cross-examination or witnesses of his own 
explain any parts of the complaint which are ambignons, 
or may show that the words or acts do not fairly raise 
the inference sought to be raised from them : {Rex v. 
Bringloe, 13 East, 174, n. ; Rex v. Tregarthen, 5 
B. & Ad. 678 ; Reg v. Dunn, 12 A. & E. 599 ; Reg. 
y. Stanhope, 12 A. & E. 620.) 

Decision of Justices.'] — ^If the justices decide upon 
calling upon the defendant to enter into recognizances 
to keep the peace, they will determine whether they 
shaU be to appear at the sessions to answer the 
charge, and in the mean time keep the peace, or at once 
for a definite period. The former course is now very 
rarely adopted, but the justices at once bind over the 
party for a time certain. 

Number of Sureties, amount of recognizance, and the 
timejor which to be tah^n."] — ^The number of the sure- 
ties, the amount of the recognizance, and the time for 
which the recognizance is to be taken, will be entirely in 
the discretion of the magistrates, their discretion being 
guided by the nature of the charge, the position, means^ 
and character of the defendant. It is usual to require 
the defendant to enter into his own recognizance with 
two sureties, though cases will often occur in which 
the defendant's own recognizance is deemed sufficient. 
In very ordinary cases the party is himself bound in 
20/., with a surety or sureties in 10/. each ; but it is 
obvious that the amount must be altogether dependiBnt 
upon circumstances. The time for which the defen- 
dant is to be bound is also perfectly discretionary, vary- 
ing from a month or two to a very much larger period. 
The justices, however, will be careful not to extend the 
time to an unnecessary length, since they will thereby 
throw great difficulties in the way of procuring sureties. 
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In Prichett v. Gratrex (8 Q. B. 1020 ; 15 L. J. 
145, M. C.)> Lord Denman observed, that ** the power 
of committing a party until he find sureties for his 
keeping the peace, is a necessary power for the protec- 
tion of individuals from personal violence ; but it is 
also a very great power, and should be exercised with 
caution and kept within proper bounds;" and Mr. 
Justice Erie, in a recent charge to the grand jury 
at Cornwall, remarked that "there was one matter 
to which he wished particularly to call the atten- 
tion of the magistrates. He perceived by the calen- 
dar, that one man was committed to prison for a 
breach of the peace for two years, or until he should 
find sureties; and several were sentenced under a 
similar charge of a breach of the peace for twelve 
months, and shorter periods, or until they should find 
sureties. For a sentence of two years' imprisonment, 
the offence should be one of considerable magnitude : 
indeed, there was no doubt such a sentence was legal, 
but the case ought to be very extreme in point of 
guilt. It was advisable to apportion punishment 
according to the degree of the offence. To commit 
a man for want of sureties, might be inflicting a long 
imprisonment upon a friendless man ; and subjecting 
a man to a long imprisonment for want of friends, 
was not a measure of penal punishment that ought to 
be adopted." 

CommitmentindrfauU.'] — ^The commitment in default 
of finding sureties must be for a definite period : {Prickett 
V. Gratrex, 8 Q. B, 1020 ; 15 L. J. 145, M. C.) In 
default of finding the sureties as required, the defen- 
dant will be committed for the time required, unless in 
the mean time he enters into the recognizance with his 
surety or sureties. But by section 3 of the 16 Vict. 
c. 30, it is enacted that "no person committed to prison 
under any warrant or orderof one justice of the peace for 
or on account of not entering into recognizance or find- 
ing sureties to keep the peace or to be of good beha- 
viour, shall be detained under such warrant or order 
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for more than twelve calendar mouths from the time of 
such commitment" 
The following may be the form of commitment : — 

OOMMITMBNT rOB WAST OF SUBSTIBS TO KBBP THB PKACB. 

7 To E. F., the constable of in the sud conntj, and 

to ioU, ) also to the Keeper of Her Majesty's Gaol (or Honse of 
Correction, at ) for the said county, and others whom this may 

concern. 

Whereas A. B., of &c (here recite the complaint as in the vsarramCy, 
and whereas the said C. D. was this day brought and appeared before 
me, J. P., one of Her Majesty's justices of the peace in and for the 
said county, at &c., to answer the said complaint; and I, the said 
justice, have ordered and adjudged, and do hereby order and adjudge, 
that the said G. D. shall enter into his own recognizance in the sum 
of 7., with two sufficient sureties in the sum of h each, to 

keep the peace towards Her Majesty and all her liege people, and par- 
ticularly towards the said A. B. for the term of now next 
ensuing. And insomuch as the said C. D. hath refused and still re- 
fuses to enter into such recognizance, and to find such sureties as 
aforesaid, I do hereby require and command you the said constable^ 
forthwith to convey the said 0. D. to the Common Gaol (or House of 
Correction at ) of the said county, and to deliver him to the 
keeper thereof, together with thb warrant. And I do also require and 
command you, the said keeper, to receive the said C. D. into your 
custody in the said gaol, and him there safely to keep for the space 
of , unless he in the meantime enter into such recognizance with 
such sureties as aforesaid, to keep the peace in the manner and for the 
term above mentioned. Herein fail not. 

Given under my hand and seal this day of , &o. 

J. P. [l. 8.] 

Upon this the defendant will be committed to prison. 
At any time, however, before the expiration of the 
period limited for his imprisonment, he will be entitled 
to his discharge upon entering into the recognizance as 
required. 

Entering into recognizance by the Defendant,"] — ^If 
the defendant is willing and ready to comply with the 
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decision of the magistrates, his recognizance and that 
of his sureties should be taken in the following form : — 



dt.S 



SECOQNIZANCB TO KEBP THE PEACE. 

Be it remembered, that on, &c., A. B., of in the county 

iotpiui aforesaid (tfeoman)^ C. D., of the same place (^eofliiafi)^ 
and E. F., of the same place (yeoman), came before me, G. H., esqaire, 
one of Her Majesty's justices of the peace, assigned to keep the peace 
in and for the said connty, and acknowledged themselyes to owe to our 
said Lady the Qaeen, to wit, the said A. B., the sum of 7., and 

the said C. D. the sum of L, and the said E. F. the sum 

of /., of good and lawful money of Great Britun, to be re- 

spectiyely made and levied of their several goods and chattels, lands, 
and tenements, to the use of our said Lady the Queen, her heira and 
successors, if he, the said A. B., shall fail in performing the condition 
underwritten. 

Acknowledged before me, 

G.H. 
coNDrnoN. 

The condition of this recognizance is such, that if the above bounden 
A. B. shall keep the peace towards the Queen and all her liege people, 
and especially towards L. M., of , in the said county (ffenUeman), 

for the term of now next ensuing, then the said recognizance 

shall bo void, or else remain in its full force. 

Enforcing forfeited recognizances.'] — ^The 16 Vict. 
c. 30, s. 2, provides the means to be taken to enforce 
forfeited recognizances. 

As to costs.'] — Bj the 18 Geo. 3, c. 19, s. 1, magis- 
trates were enabled in all cases of complaints upon 
which any summons or warrant issued to award costs ; 
and, therefore, upon an application of this kind, costs 
maj have been awarded. But as this section, together 
with some others, is repealed bj section 36 of the 11 & 
12 Vict. c. 42, and proceedings of this nature are not 
within the terms of this last-mentioned act, there now 
exists no power to order costs from either party. 

It may be here again mentioned that, upon an 
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application for sureties to keep the peace, justices have 
no functions to deal summarily with the case as one of 
common assault : (^Reg, v. Deny^ 20 L. J. 189, M. C.) 
Upon the subject of sureties for good behaviour ^ the 
reader is referred to Burn's Justice* 



GBNEBAL RULES FOR THE GUIDANCE OF PRACTITIONERS. 

In the foregoing chapters the entire general practice, 
applicable to the usual and ordinary subject-matters 
cognisable at petty sessions has been fully described. 
Under the two principal heads of summary convictions 
and orders, and charges of indictable offences, a course 
of procedure has been set forth, not only available in 
the instances to which it is specially applicable, but 
useful in most others as indicating the practice most 
desirable to be adopted. It will, however, readily 
occur to the practitioner that, with the multitudinous 
varieties of matters over which justices, at petty ses- 
sions have jurisdiction, there can be no unvarying and 
universal code of practice. To have described, there- 
fore, in detail all the numerous modes by which the. 
justices in petty sessions are put in motion, would 
have been to have swollen these pages to a bulk 
injurious to, if not destructive of, their practical utility, 
without in any way materially assisting to the elucida- 
tion of the subjects. Having before him the two grand 
courses of procedure indicated in the preceding pages, 
no reasonable difficulties can present themselves to the 
practitioner in pursuing the branches which spring 
from or are associated with them. 

With a full comprehension of the foregoing details, 
all other kinds of procedure before justices at petty 
sessions will be readily intelligible and easy of execi>- 
tion. Deriving their authority in every instance from 
the direct enactments of some statute, the justices will 
have for their guide in each matter requiring th«ir 
interference the directions contained in some act of 
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Parliament. To such enactments the practitioner in 
each instance should apply when his services are called 
into requisition, for in them he will find the course 
pointed out which it is proper for him to pursue. If the 
case be one determinable upon summary conviction, he 
will decide for himself according to the rules laid down 
at pages 8 and 9, whether the code contained in the 
1 1 & 12 Vict. c. 43, is to be adopted or not. If it be 
a charge of an indictable offence, he will see that the 
practice will be governed by the 11 & 12 Vict. c. 42. 
I^ however, the case do not fall within the operation 
of either of these statutes, he will search the act of 
Parliament for information as to the course to be fol- 
lowed. If the matter be one to be dealt with upon 
summary conviction, and it is not within the operation 
of the 1 ] & 12 Vict. c. 42, he will, nevertheless, find 
the course of proceeding very analogous to that therein 
described. If, however, the matter to be dealt with 
partake neither of the nature of a summary conviction 
nor the hearing of a charge of an indictable ofience, it 
will for the most part be one of a simple character, 
with a mode of procedure clearly described in the statute 
giving jurisdiction, and presenting no diificulties which 
a knowledge of the mode of procedure generally before 
magistrates will not readily enable the practitioner to 
overcome. 

But in all cases the golden rule to be observed upon 
the subject of proceedings before justices is — ^to consult 
the statute upon which those proceedings are founded, 
upon no occasion should this be omitted. The six 
portly volumes (and their supplement) of Burn's Justice 
sufiiciently attest the wide scope of the jurisdiction of 
justices. The subjects to be dealt with are of infinite 
variety ; and it is only by looking into the statutory 
enactments regulating each particular matter, that the 
magistrate or practitioner can feel a proper confidence 
in the course he is taking. 

Having therefore described with sufiicient minute- 
ness the practice generally upon summary convictions 
and orders, and the hearing of charges of indictable 

[m. c] t 
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offences, which are the two great subject-matters ordi- 
narilj engaging the attention of magistrates or practi- 
tioners at petty sessions, it is needless to encumber 
these pages by a description of the practice upon the 
endless variety of minor subjects which rarely present 
any points of difficulties ; and which, with the assistance 
of what has hereinbefore been set down, can, for the 
most part, be easily gathered from the statutes by which 
they are governed. 
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CHAPTER XVn. 

PROCEEDINGS IN THE COURTS OF SPECIAL SESSIONS. 

A SPECIAL SESSION, as before has been pointed out 
(antCy p. 3), is a special meeting of the justices 
of a division or other locality, convened under the 
authority of some statute for the purpose of the trans- 
action of a particular kind of business, such as the 
granting of licenses and the hearing of appeals, and 
at which meeting all the acting justices of such 
division or other locality should have an opportunity of 
attending. .Various acts of Parliament have required 
that the justices of divisions shall periodicaUy assem- 
ble together, for the purpose of carrying out certain 
objects. In many of these acts the exact period of 
assembling is provided for ; in others, this is entirely 
left to the discretion of the justices ; but under aU of 
them it is a requisite that all the justices within the 
limits for which such session is held should have an 
opportunity of attending; and where notice is required 
to be given (as often is the case) to each justice of the 
holding of such session, that such notice should be so 
given a reasonable time before the meeting : (Rex v. 
The Justices of Worcestershire, 2 B. <& Aid. 228.) 

The subjects over which justices at special sessions 
have jurisdiction are both numerous and varied, and 
have reference to the licensing of alehouses, billiard- 
rooms, dealers in game, and theatres; the appointment 
of constables and overseers of the poor ; the allowance 
of the list of jurors; the hearing of appeals against 
highway and poor rates; various duties under the 
Highway Act^ and other matters. 

T 2 
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Into these various subjects, involving as they do no 
real technical matters of practice, it is not the purpose 
of these pages to enter. The practitioner who desires 
full information with reference to any of them, will 
find it carefully collected in Dickinson's Quarter Ses- 
sions and Oke's IVlagisterial Synopsis. 

As it may, however, be convenient to know the 
periods which the Legislature has appointed for the 
holding of special sessions for various purposes, the 
following monthly calendar may be deemed of use. 

FEBBUARY. 

Alehouses — Billiard-rooms — Licensing — Consta* 
bles,"] — By the 9 Geo. 4, c. 61, s. 1, the justices in 
eveiy division, &c., in Middlesex and Surrey are to 
hold a special session, to be called '* The General 
Annual Licensing Meeting," for the purpose of grant- 
ing licenses to persons keeping inns, alehouses, and 
victualling houses to sell exciseable liquors by retail to 
be drunk or consumed on the premises; and such 
meeting is to be holden within the first ten days of the 
month of March; and by section 2, the justices of every 
such division are to hold, twenty-one days at least 
before such licensing day, a petty session, where they 
are by precept under their hands to appoint the day^ 
hour, and place upon and in which such general 
licensing meeting shall be holden. 

Billiards.']— Bj the 8 & 9 Vict. c. 109, s. 10, the 
justices of the division at such general licensing 
meeting are empowered to grant billiard licenses. 

Constables.2--By the 5 & 6 Vict c. 109, s. 2, the 
justices in each division are, within the first seven days 
of this month in each year, to issue a precept, under the 
hands of two of them, to the overseers of each parish 
within the division, requiring them to make out and 
return, before the 24th of March, a list in writing of a 
competent number of men within their respective 
parishes, qualified and liable to serve as constables, and 
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also to perform all other requisitions in the said pre- 
cept contained ; and with the said precept notice is to 
be given to the said overseers of the time and place 
where such special session of the peace will be holden, 
which, by section 1, must be on some day after the 
24th of March and before the 9th day of ApriL 

kiLBCH. 

Alehouses — - Billiards — Constables'^ Highways — 
OverseersJ] — By the 9 Geo. 4, c. 61, the General 
Annual Licensing Meeting is, in Middlesex and Surrey, 
to be held within the first ten days of the month of 
March ; and by the 8 & 9 Vict. c. 109, the keepers of 
billiard tables are to be licensed at the same time. 

Constables."]— Bj the 5 & 6 Vict. c. 109, s. 1, the 
justices of every division, &c. are, on some day before 
the 24th of March and the 9th of April, to hold a 
special petty session for the appointment of parochial 
constables : (see February.) 

Highways.']— Bj the 5 & 6 Will. 4, c. 50, s. 6, the 
surveyors of the highways are to be elected annually 
on the 25th of March ; and by section 44, within one 
calendar month after such election the preceding sur- 
veyor is to submit his accounts, signed by him, to the 
justices in special sessions, who are to examine him as 
to the truth of such accounts. 

By sect. 45, the surveyor is to verify his accounts, 
and make the returns required by the act, to a special 
sessions to be holden next after the 25th of this month. 

By sect. 45 also, the justices within their respective 
divisions are required to hold not less than eight nor 
more than twelve special sessions in every year for 
executing the purposes of the act, the days of holding 
which are to be appointed at a special sessions to be 
held within fourteen days after the 20th of March in 
every year. 

Overseers of the Poor.] — Overseers of the poor are, 

T 3 
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bj the 43 of Eliz. c. 2, s. 1, and the 54 Geo. 3, c. 91» 
8. 1, to be appointed on the 25th of March, or within 
fourteen days afterwards, under the hands and seals of 
two or more justices. 

And in districts where there are no auditors ap- 
pointed under the 7 & 8 Vict. c. 101, the outgoing 
overseers are, within fourteen days after the appoint- 
ment of the new overseers, to submit their accounts to 
the justices in special sessions to be holden within such 
fourteen days. 

JULY. 

Gam^.]— By the 1 & 2 Will. 4, c. 32, s. 18, the 
justices in each division -are, in this month, to hold a 
special session in the division for which they usually 
act, for the purpose of granting licenses to deal in 
game : and by the 2 & 3 Vict. c. 35, s. 4, the justices 
are empowered to hold such special sessions at other 
times of the year in addition to that in the month of^ 
July. 

AUGUST. 

Alehouses — Billiards.'] — By the 9 Geo. 4, c. 6, s. 1, 
the justices in each divisibn of every county (except in 
Middlesex and Surrey) are to hold annually, on some 
day between the 20th day of August and the 14th day 
of September, a special session for the purpose of 
granting alehouse licenses ; and by the 8 & 9 Vict, 
c. 109, s. 10, they are at the same special sessions to 
grant licenses for the keeping of billiard tables. 

By sect. 4 of the 9 Geo. 4, c. 61, the justices at their 
general licensing meeting are to appoint not less than 
four nor more than eight special sessions to be held in 
the division in the year next ensuing for the transfer 
of licenses. 

SEFTEMBflB. 

Jurors."] — ^By the 6 Geo. 4, c. 50, s. 9, the lists o£ 
jurors are to be affixed on or near the doors of all the 
churches and chapels, &c., in every parish on the first 
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Sunday in this month, and on the two following San- 
days. And bj sect. 10, the justices within every divi- 
sion are within the last seven days, on the day and at 
the hour appointed, to hold a special session for receiv- 
ing and examining the jury lists, when and where the 
churchwardens and overseers for each parish are 
required to attend, and the lists, when approved, are to 
be delivered to the high constable of each division. 



Appeals against Poor-rates at Special Sessions^} 
— ^Independently of the foregoing matters which are 
required by statute to be dealt with at stated periods, 
there are others, the time for transacting which is not 
pointed out, such as appeals against rates under 
the 6 & 7 Will. 4, c. 96 (The Parochial Assessment 
Act), which, by section 6, enacts, that the justices 
at every petty sessional division shall, four times at 
least in every year, hold a special session for hearing 
appeals against the rates of the several parishes within 
their respective divisions, and shall cause public notice 
of the time and place when and where such special 
sessions will be holden to be affixed to or near the door 
of the parish church of the said parishes twenty-eight 
days at least before the holding of the same. 

Under this statute, if a party intends to appeal, it is 
necessary that he should give notice of his objection in 
writing under his hand seven days at least before the 
day appointed for such special session to the collector, 
overseersy or other persons by whom the rate was 
made. 

Theatres,"] — ^By the 6 & 7 Vict. c. 68, s. 5, justices 
acting beyond the limits of the Lord Chamberlain's ju*- 
risdiction are, within twenty-one days after a written and 
signed application is made to them by the person entitled 
to be licensed, to hold a special session for granting 
licenses to houses for the performance of stage plays, 
of the holding of which session seven days' notice is to 
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be given by the clerk to each justice. And by sect 9, 
the justices at a special licensing sesssion, or some 
adjournment, are to make suitable rules for insuring 
order and decency at the several theatres licensed by 
themi &c. 

THE PRACTICE AT SPECIAL SESSIONS. 

As respects the practice adopted in courts of special 
sessions — ^it can scarcely be said that any exists. All 
that can be properly said of it is, that the proceedings 
should be as public as the nature of the case will 
admit : that any person who is to be affected bj the 
decision of the Bench should have an ample oppor- 
tunity of being heard ; and that, especially in the matter 
of applications for licenses, the justices (though under 
no legal obligation to permit it) should never refuse to 
allow the parties to avail themselves of legal assistance. 
Being for the most part of the simplest possible cha- 
racter, and altogether the creatures of acts of Parliament, 
the matters to be disposed of at special sessions can 
never &irly present the slightest difficulty or embar- 
rassment. As regards practice^ in its technical sense, 
there is none ; though all who can in any way be 
affected by the proceedings at these sessions wiU do 
well to ascertain with care the peculiar statutable pro- 
visions governing the subject. 
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CHAPTER XVra. 

PROCEEDINGS IN THE COURT OF GENERAL QUARTER 

SESSIONS. 

The courts of general quarter sessions, which are 
established in every county in England and Wales, 
are tribunals having a very extensive civil and 
criminal jurisdiction. In these courts, not only is 
the great bulk of the criminal law dispensed, but a 
large mass of matters of a purely civil description is 
adjudicated upon and finally disposed of. 

When courts holden,"] — ^These courts are appointed to 
be held in every county at fixed periods ; the 1 WilL 4, 
c. 70, s. 35, declares that they shall be held 

In the first week after the 1 1th of October. 

In the first week after the 28th of December. 

In the first week after the 31st of March. 

In the first week after the 24th of June. 
A provision, however, is contained in the 4 & 5 Will. 4, 
c. 47, to avoid the inconvenience which might arise 
from the spring sessions occurring at the same time as 
the assizes for the county; and hence it is enacted, that 
the justices assembled at their winter sessions may, if 
they think fit, appoint two justices who are empowered, 
as soon as may be after the time for holding the spring 
assizes shall be appointed, to fix the day for holding 
the next general quarter sessions of the peace, so as 
such time shall not be earlier than the 7th of March 
or later than the 22nd of April, and to give notice of 
the day so fixed by advertisements. 

The entire week, therefore, in which any one of the 
before-mentioned days falls is to be excluded : thus, 
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if the Uth of October fall on a Sunday, which is the 
first daj of the week, the earliest day upon which the 
sessions can be held will be the Monday week follow- 
ing, that is, the 19th of the month. It is, however, 
competent to the justices to commence their sessions 
upon any day in the proper week, and having so com- 
menced them, to continue them until they are concluded, 
howsoever long they may last. The day of the week 
for the commencement of the sessions is fixed by the 
rules of the sessions, and being so fixed is rarely 
altered. 

When and before whom holden in Boroughs J\ — ^In 
boroughs under the Municipal Corporations Act (5 & 6 
Will. 4, c. 76), in which there is a grant of quarter 
sessions, the recorder is by section 105 to hold once in 
every quarter of a year, or at such other or more fre- 
quent times as he shall think fit, or as the Queen shall 
direct, a court of quarter sessions for such borough. 

Where to be held,"] — ^As regards the place at which 
the general quarter sessions are held, this is entirely 
within the discretion of the justices, — ^who usually fix 
upon some town which, fi?om its size, locality, or other 
circumstances, such as contiguity to the county gaol 
presents the most obvious conveniences for the purpose. 
Where the accommodation of the public would be pro- 
moted thereby, it is not unusual for the justices to hold 
their sessions at different times of the year at different 
places, or to adjourn the same sessions from one town 
to another, or from time to time in the same town. 
These regulations, however, are always the subject of 
some rule or rules of the sessions to which access can 
always be had, and from which the information can 
be obtained. 

Before whom holden in Couiz/tesf.]— -These sessions 
in counties are held before the great body of the 
county justices, who, in point of fact, are the judges of 
the court. From amongst their number, one is selected 
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to act as chairman, who thereupon presides at all their 
deliberations, and sits for the trial of all matters both 
civil and criminal, somewhat in the character of a 
chief justice, being the party personally addressed as 
Mr, Chairman^ when any observations are directed to 
the coai*t. In municipal boi^oughs, the sole judge is 
the recorder. 

The Clerk of the Peace."] — ^Before concluding this 
chapter it will be right to call attention to the Clerk of 
the Peacej who is an officer whose duties in connection • 
with the quarter sessions are all important. This 
functionary is the representative of the cttstos rotu- 
lorumy who is the principal personage amongst the 
body of the justices (being usually also the Lord 
Lieutenant of the county, though the offices are essen- 
tially distinct), and is the keeper of the rolls of the 
peace and other official county documents. The clerk 
of the peace is appointed by the custos rotulorum. 
His duties are of a very extensive and respon- 
sible nature, comprising in fact the arrangement and 
carrying out of the practical details of the entire 
sessions. He is, indeed, the instrument which puts 
and continues in motion the entire machinery of the 
sessions, seeing that all the practical details are con- 
ducted with regularity, and that nothing is wanting 
to give proper and legal effect to the business trans- 
acted. The clerk of the peace is usually paid by 
fees, a table of which is settled by the justices, and 
approved of by the judges of assize ; but by the 14 & 16 
Vict. c. 65y section 9, the justices are empowered to 
recommend to the secretary of state that he shall be 
paid by a stated fixed salary, whereupon an order 
may be made to that effect, and the fees to be re- 
ceived for the future by him are to be paid over to 
the county treasurer. 
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CHAPTER XIX. 

THE CRIMINAL PRACTICE OF THE QUARTER SESSIONS. 
PROCEEDINGS PRELIMINARY TO THE TRIAL. 

Business transacted on the first day of the Sessions,'] 
-—The first day of the quarter sessions in counties ia 
seldom devoted to the trial of either civil or crimi- 
nal matters, being for the most part occupied in the 
consideration of matters connected with the general 
police and civil concerns of the county. These pro- 
ceedings are always governed by the rules of the 
sessions, and before each session is held notice of 
their being so held, and the order in which the business 
is to be transacted, is usually inserted in some one or 
more of the local newspapers. 

As, however, the grand jury are generally impanelled 
and sworn on such first day, and are prepared to receive 
bills of indictment, it is the duty of prosecutors and 
witnesses to be in attendance on that day. 

Division of the Court.']^ln counties where the 
business is considerable, and when it appears to the 
justices that it will occupy more than three days, they 
are empowered by the 69 Greo. 3, c. 28, to appoint two 
or more of their body to sit apart from themselves in 
some place in or near to the court, there to hear and 
determine such business as shall be referred to them, 
whilst the others are at the same time proceeding in 
the despatch of the other business of the sessions. 
When the sessions are thus divided into two courts^ it 



CBIMIKAL PRACTICE. 253 

is usual in thd first instance for one court to deal with 
the criminal and the other with the civil business. 

As the practice with reference to the criminal and 
civil business of the sessions is essentially distinct, it will 
be convenient to consider each by itself ; and first, then, 
of the practice as it has reference to the criminal 
business. 

THE CRIMINAL PRACTICE OF THE SESSIONS. 

In considering the various steps to be taken upon 
the trial of offences, it will be advisable to distinguish 
those which are to be taken on the part of the prose- 
cutor from those on the part of the prisoner or defen- 
dant, but at the same time to confine the inquiry in its 
progress within such limits as to make each stage of it 
complete in itself ; and to render the whole proceeding 
intelligible and unique it will be necessary to consider 
some matters which must be attended to prior to the 
preferring of the bill of indictment* 

PraceedifUfs of the Prosecutor on the committal of 
the Prisoner,'] — If the prosecution is of a very trivial 
character, or one in which the prosecutor takes little 
interest, he will possibly permit things to take their 
natural course, and thus, after the prisoner is committed 
to trial by the committing magistrate, take no further 
trouble about the prosecution until he attends at the 
sessions to prefer his indictment. In strict law, certainly 
he is bound to do no more than this. But if the case 
be one of any magnitude in itself, of any great concern 
to the prosecutor or the public, or involve any circum- 
stances of a difiicult or unusual description, he will 
probably think fit to take such steps before the occur- 
ring of the sessions as will ensure the charge being 
presented to the court in the foim and under the cir- 
cumstances best calculated to effect the great objects of 
the inquiry. 

Course of proceeding if the case involve technical 
difficulties.^ — Although the more serious classes of 

[M. C] Z 
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crimes are removed from the jurisdiction of the quarter 
sessions, there still remains a great variety involving 
considerable criminal enormity ; and it not nnfrequentlj 
occurs, that, among such, cases arise of a highly tech- 
nical and complicated description. To get up the 
evidence in such as these, aiid to frame the indictment 
with skill and accuracy, are matters requiring the 
agency of competent professional advisers. If, there- 
fore, any such case should occur, it will probably be 
thought desirable on the part of the prosecutor to have 
the indictment drawn by counsel. This course, although 
involving some additional expense, has the advantage 
of securing perfect accuracy, and of enabling the pro<- 
secutor at the opening of the sessions to go at once 
before the grand jury, without waiting until it is con- 
venient for the clerk of the indictments to draw the 
bUl. 

How to compel the attendance of Witnesses who were 
not before the committing Magistrate,"] — It will often 
happen that, in the interval between the committal and 
the sessions, additional evidence is procured in support 
of the charge, not given before the committing magis- 
trate ; and when this is the case, and the prosecutor 
desires to avail himself of it, he should secure the 
attendance of the witness upon the trial by serving 
him with a subpcena, Subpoonas for this purpose are 
of two kinds : first, a subpoena obtained from the clerk 
of the peace; and second, a subpoena obtained from the 
Crown Office. Upon application to the office of the 
clerk of the peace, a subpoena in the particular case 
will be granted. A copy of this should be served upon 
the witness a reasonable time before the sessions. It 
will be advisable at the time of service to tender him 
a sufficient sum as conduct money to the sessions, but 
this is a matter of prudence rather than of legal neces- 
sity, for in criminal cases in which the witnesses axe 
allowed their expenses, they cannot demand them 
before giving their evidence : (R. v. Coohe, 1 C. & P. 
821 ; Dick. 21, 6th ed. p. 149.) This subpoena, how- 
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ever, is only compulsory within the couDty in which 
it is issued, and should the witness disobey it, the only 
means of punishment are by indictment. If, therefore,, 
the witness is beyond the limits of the county, and a 
more stringent process is thought desirable, a Crown 
Office subpoena should be obtained and served, such 
process running into all parts of the United Kingdom, 
and the witness being liable to an attachment from the 
Court of Queen's Bench on disobedience: (B. v. 
BrowneUy 1 A. & E. 598; Reg. v. Greenaway^ 7 Q. B. 
126; Reg. y. Carey, 7 Q. B. 126.) K the witness is 
required to produce any document in his possession, 
the subpoena will be duces tecum. 

Haw to procure a Witness who is in gaol — Habeas 
corpus."] — ^If the witness whose testimony is required 
is in prison or other confinement, a writ of habeas 
corpus ad testificandum is necessary, and to obtain it 
an affidavit must be made by the party applying, 
stating the imprisonment of the person, that he is a 
material and necessary witness, that the trial cannot 
safely proceed without him, that such trial or matter 
is pending and will be inquired into at a certain 
time and place, &c. &c. Upon this affidavit being 
laid before one of the superior judges at chambers, he 
will grant his fiat and indorse his name upon the writ. 
The writ must then be taken to the Crown Office, 
where it will be signed and sealed. It should then be 
delivered to the gaoler in whose custody the prisoner 
happens to be, and, at the same time, his expenses 
should be tendered (not exceeding one shilling a mile) 
for bringing up the prisoner. 

The following should be the form of the writ: — 

HABEAS OOSPUS AD TESTIFICANDUM. 

Victoria by the Gi»oe of God of the United Kingdom of Great Britain 
and Ireland, Qaeen, defender of the faith, to the keeper of onr gaol at , 
of and for oar county of , greeting. We command yon that you 

haye before onr jostioea aamgned to -keep the peace in and for oar 
toonty of , at (he general quarter sessions of the peace to be 

z 2 
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holdeo at ,111 tnd for the nid ooantj, 00 , the body of 

A. B. being committed and detained in oar prison under yeiir costodj 
as is said, then and there to testify the truth and give evideBoe on our 
behalf against C. D. for (afeUmy), and so from day to day nntil the 
•aid A. B. shall hare giren his eridence as aforesaid. And when he 
shall ha?e given his eridence, then that 70a take him back without 
delay to onr said gaol under your custody, and cause him to be 
detained therein under safe custody until he shall be from thence dis- 
charged by due course of law. 

Witness, John Lord Campbell at Westminster the day 

of , in the year of our reign. 

By ihe Court, 
(JThe name and addreaa of the aUomey iumg 
out the writ must he MdonetL) - 

# 

Obtaining a Copy of the Dqjositions,'] — If it is in- 
tended that the prosecution shall be conducted bj 
counsel, it will be prudent to obtain of the magistrate's 
clerk a copy of the depositions, in order that they maj 
be copied verbatim into the brief. This copy will be 
furnished upon payment for the same at a certain sum 
per folio: (see ante, p. 190.) 

Notice to produce."] — ^It will possibly occur that 
the defendant is in possession of some letter or other 
document which it will be necessary the prosecutor 
should give in evidence as a part of his case upon the 
trial. To enable him to do so, it will be requisite he 
should give a notice to produce, which being given, be 
will have a right on its non-production to give second- 
ary evidence of its contents. The notice may be in 
the following form:— 

NOnCB TO PBODUOB. 

Quarter Sessions for the^ The Queen on the prosecution of A. B. 
county of , holden on the r against 

dayqf ,185 ) CD. 

Take notice, that you are hereby required to produce to the court and 
jury on the trial of this indictment a certain (here describe the documeni 
required) and all other documents, letters, books, papers, and writings 
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whatsoeyer oontaining any entry, memonuidam, or miDute, or other 

ouitter in anywise relating to the matter in question in this indictment. 

Pated this day of , 185 . 

Yonrs, &c. 

£. F., attorney for A. B. the above-named 

prosecutor, 

or, 

A. B. the prosecutor above named. 

To C. D. the aboye-named ) 

defendant. ) 

When Notice not necessary.'] — ^It is not, however, 
in every case in whicli a document required for the 
prosecution is in the hands of the defendant, that a 
notice to produce need be given ; thus, it is not 
necessary where the charge itself implies that the 
instrument is in his possession, such instrument being 
the very object of the proceedings, as on an indictment 
for stealing a security, in which case parol evidence of 
its contents may be given without any notice to pro- 
duce : {R. V. AickleSy 1 Leach, 294.) So, on an indict- 
ment for forging a note which the prisoner in his 
apprehension has swallowed or destroyed : (Dick. 
Q. S. 516.) The notice should state with substantial 
accuracy the document required, for a notice merely 
to produce '* all letters, papers, and documents relating 
to the cause,** has been considered to be too vague , 
(France v. Lucy, R. & M. 341 ; Jones v. Edwards, 
McClell. & Y. 139.) 

TFhen Notice should be served."] — The notice must 
be served a sufficient time before the period required 
for its production to enable the party to produce it. 
What is a sufficient length of time will depend upon 
circumstances. When the commission day was the 
1 5th of the month, and the prisoner, who was in gaol 
on a charge of arson, was on the 18th served with 
notice to produce his policy of insurance, his residence 
being ten miles from the assize town, such notice was, 
at the trial which came on upon the 20th, held to be too 
late. Where the party is in custody, or does not reside 

z 3 
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in the assize town, the notice should in general he 
served before the first daj of the sessions : (R* r^ 
ElUscombe, 5 C. & P. 622 ; Byrne t. Harvey^ 2 Moo. 
& R. 89 ; Firkins v. Edwards, 9 C. & P. 478.) 

Certificate of previous convictionJ] — ^If the prisoner 
has been previously convicted of felony, or has been 
twice summarily convicted as pointed out in the 12 Vict, 
c. 11, s. 3, or has been convicted under the Larceny 
Summary Jurisdiction Act (18 & 19 Vict. c. 126), and 
it is thought desirable and proper to charge him as 
having been so previously convicted, application must 
be made to the proper officer for certificates of such 
previous convictions. To do this, inquiries should be 
instituted of those who are likely to know the facts^ 
such as the constables of the locality, the gaoler or 
clerk to the magistrates, and having ascertained the 
fact that the party has been so previously convicted^ 
the formal certificates of the convictions should be 
procured from the proper officers. If the former con- 
viction were at the assizes, the certificate, on applica- 
tion, will be granted by the clerk of assize of the 
circuit upon pa3rment of his proper fee : if at the 
sessions, it will be granted in like manner, by the derk 
of the peace. If, however, the party is charged with 
having committed a felony after two summary convic- 
tions as before mentioned, or has been convicted 
under the 18 & 19 Vict c. 126, then copies of such 
convictions, certified by the proper officer (that is, 
the clerk of the peace), must be obtained. In addition 
to this, it will bie necessary to procure the evidence 
of some witness who can speak to the fact of the 
prisoner being the same person as he who is mentioned 
in the certificate. This witness is usually the gaoler 
or one of the turnkeys, in whose custody he happened 
to be on the former conviction. 

Preparation of the Brief for Counsel'] — ^If it is in- 
tended to have at the trial the assistance of counsel 
it will be necessary to prepare a brief or bric^. 
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As regards the allowance of counsel's fee, there is no 
universal role, each county having its own peculiar 
rules upon the subject; for whilst in some, a brief 
and fee to counsel and attorney are allowed in every 
case, in others, no such allowance is granted ; whilst 
in many, they are allowed only in eases in which the 
prisoner is defended by counsel, or the witnesses, &c. 
are numerous, or the committing magistrate certifies 
upon the back of the depositions, that in his opinion 
it is a fit case to be prosecuted by counsel. The 
prosecutor, therefore, will determine for himself as 
to whether or not he will have his case conducted 
in court by counsel ; in some cases the costs will fall 
entirely upon himself, in others, it will be allowed in 
bis expenses ; but, whether he has to bear the charge 
himself or not, he will probably often feel that he 
ought to avail himself of all those aids which the usage 
and the course of practice place at his disposal to 
punish crime and defeat dishonesty. 

The brief should, in the first place, state the title of 
the court, then the names of the prosecutor and prisoner 
&c. in the following form : — 

JSomeria Midsummer { "^^^ ^"""^ ^'^ *^® prosecution of John Smith 

< against 

^'''^' *8S8- ( wiUiam Stileg. 

For the proeecntion: For felonj. 

The Indictment states — 

(here give the substance of the indictmerU,') 

CASE. 

[^Here give a narrative of the entire casCf with such 
observations on the facts as may elucidate the subject ; 
at the same time, if any points of law are likely to 
arisCf referring to any decided cases which may be of 
service,] 

PROOFS. 

[ These should in the first instance consist of a copy 
of the depositions as taken before the committing 
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magutrale^ stating the day on which they were taken; 
when these are finished any addOional evidence should 
be statedJ] 

The brief, when finished, should be folded lengthwise, 
and indorsed with the name of the case, the name of 
counsel, with the fee — ^stating that it is For the Prose- 
cution — and subscribed with the name of the attorney, 
with his place of lodging at the sessions town. 

Witnesses to prove^Death or Illness of WitnessesJ] — 
As, in the event of anj of the witnesses, whose deposi- 
tions have been taken by the committing magistrate, 
dying or being so ill as not to be able to travel, their 
depositions may, under section 17 of the 11 & 12 Vict 
c. 42, be read in evidence upon the trial, it will be 
necessary, in case of either of those contingencies 
occurring, to be prepared with evidence of the fact as 
it may be, either that the witness is actually dead, or 
that he is too ill to travel, and in proof of the latter 
circumstance, the evidence must be of some person 
who really knows the witness to be too ill to travel r 
(see post.) 

In the event of there being any witnesses, whose 
depositions have not been taken by the committing 
magistrate, it is always considered to be fair practice, 
and disarms any adverse observations, to give the 
prisoner, before trial, a copy of the additional evidence. 

1: reparations for trial on the part of the Defendant.'] 
— For the prisoner who intends at the trial to plead 
not guilty, and resist the charge, it is of all importance 
that early steps should be taken to prepare Ids defence. 
If he be on bail, his wisest course will be to place 
himself in the hands of an attorney; if, however, 
he be in custody, professional assistance is not very 
easily obtainable. Upon this subject, it may be wdl 
to refer to the existing prison rules as sanctioned by 
the Secretary of State under the authority of the 5 & 6 
Vict. c. 38. 
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Prison rules as to the Correspondence of Prisoners 
committed for trial."] — ^By rule 86, the governor of the 
gaol is to allow all prisoners committed for examina- 
tion, or for trial, to send and receive letters, unless a 
visiting or committing magistrate shall have issued an 
order to the contrary, or unless he shall know a suffi- 
cient cause why any such letter should not be sent or 
received, in which latter case he is to record the fact 
in his journal ; and by the 87 th rule, he is to inspect 
every letter to or from a prisoner under charge or con- 
viction of any crime, except such letters as are ad- 
dressed to a visiting justice or other proper authority, 
and in every case where he withholds a letter, he is to 
record the fact in his journal, and without delay lay 
such letter before a visiting justice for his decision. 

As to Prisoners seeing their friends and relatives.] — 

Srule 80, prisoners committed for trial are to be 
)wed to see their friends and relations at reasonable 
hours, twice a week, without any order, or oftener by 
an order in writing from a visiting or committing 
magistrate, — unless a visiting or committing magistrate 
shall have issued an order to the contrary, or unless 
the governor shall know any sufficient cause why any 
person should not be admitted ; in which latter case 
the name of the applicant, together with the name of 
the prisoner whom he applied to visit, and the date of 
the refusal shall be entered in his journal. 

As to Interviews between Prisoners and their 
Attorneys.] — "By rule 78, the governor is to allow pri- 
soners committed for examination or for trial, to see 
their legal advisers at all reasonable times, and in 
private if required, unless a committing or visiting 
magistrate shall have issued an order to the contrary ; 
or unless he shall know any sufficient cause why such 
legal adviser should not be admitted ; in which latter 
case the name of the applicant, together with the name 
of the prisoner whom he applied to visits shall be 
entered in his journal. But aoy person claiming ad- 
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Hussion as a legal adviser must be a certificated attorney 
or solicitor, or his authorized clerk ; and bj rule 87, it 
is provided that prisoners under examination or com- 
mitted for trial are to be allowed to deliver personalfy 
to their legal advisers (such being certified attorneys^ 
or their authorized clerks, any confidential written 
communications prepared as instruction for their de- 
fence without being previously examined by any officer 
of the prison ; but all such written communications 
not personalfy delivered to the legal adviser or his derk, 
are to be considered as letters, and are not to be sent 
out of the prison without being previously inspected 
by the governor. 

Subject to the limited restrictions imposed by the 
foregoing rules, the prisoner who is committed for 
trial has the power of communicating with any pro- 
fessional adviser he may think fit. In practice no 
obstructions are offered to all reasonable intercourse 
between a prisoner and his attorney, the great practical 
difficulties being those alone which necessarily spring 
out of his peculiar position. 

Copies of Depositions."] — ^It has before been shown 
(ante, p. 190) that, under the 11 & 12 Vict. c. 42, 
s. 27, the defendant is entitled to a copy of the deposi- 
tions upon which he has been committed, upon pay- 
ment of a certain sum per folio, and this at any time 
before the first day of the sessions. The first proper step, 
therefore, to be taken, will be that of applying to the 
magistrates' clerk, before whom the examinations were 
taken for a copy of them, which will be supplied as 
the act directs. 

Obtaining Subpcenas and the Writ of Habeas cor^ 
pus.] — ^The same remarks upon the subject of obtaining 
subpoenas or a habeas corpus for witnesses for the 
prosecution, apply to obtaining them for a defendant, 
with this additional remark, that it would probably 
be held that such witnesses are not bound to attend 
unless their reasonable expenses are first tendered. 
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Preparations of Brief for Counsel,'] — In preparing 
the brief for the defendant, the same general rules will 
be adopted as those laid down with reference to the 
brief for the prosecution. The brief, however, for the 
defendant should vary in the following particulars: — 
Afler the usual heading, and the statement that it is 
for the prisoner, or which of them, if there be several, 
and it be not for all, it should give at once a full copy 
of the depositions. Then the case of the defendant 
should be stated, with all such remarks as to the wit- 
nesses for the prosecution, and any peculiar difficulties 
of fact or law as may suggest themselves. Then should 
be set out the full proofs of the witnesses for the de- 
fence as may be intended to be adduced, carefully 
noting any peculiarity connected with any of them, as 
may be useful or important for counsel to know. It is 
desirable also, in addition to the brief itself, to ac- 
company it with a detached copy of the depositions ; 
such a copy being most convenient for reference in the 
progress of the case, and saving much trouble and in- 
convenience which, otherwise, is sometimes experienced 
in turning over the sheets of the brief itself to ascertain 
what the witnesses have sworn before the committing 
magisti*ate. 

Notice to produce."] — ^If the defendant will require 
for his defence at the trial the production of any docu- 
ment in the possession of the prosecutor, it will be 
necessary for him to cause a notice to produce to be 
served : (see ante, p. 230.) 

Importance of being ready at the commencement of 
the Sessions.] — As it is quite in the discretion of the 
prosecutor at what time during the sessions, before the 
grand jury are discharged, he will prefer his bill of 
indictment, and as the case may be taken at once on 
the finding of such bill, the importance to the defendant 
of being ready with his witnesses, and in a position to 
take his trial at the earliest moment at which the court 
sits for the trial of prisoners, is too obvious to need 
being enfdrced. 
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CHAPTER XX. 

THE PREFERBING OF THE BILL OF INDICTMENT, AND 
MATTERS PRELIMINARY TO THE TRIAL. 

Preparation of the BUI of Indictment'] — As soon as 
the grand jury are charged the prosecutor may take his 
bill of indictment before them. If the offence is of an 
ordinary character, and he has not already had the in- 
dictment drawn by counsel, his first proceeding will be 
to go to the clerk of indictments and there give instruc- 
tions for his bilL The clerk of indictments is an officer 
representing the clerk of the peace, and usually attends 
in some office in the building where the sessions them- 
selves are held. Upon stating to him the chaise against 
the prisoner, the precise nature of which he will gather 
from the depositions returned to the sessions, he will 
prepare the indictment, which is always engrossed upon 
parchment lengthways. The names of all the witnesses 
^ill be indorsed on the back, and the indictment itself 
will be signed at its foot by the clerk of the peace. 

Presenting the BUI to the Grand t/tiry.] — The wit- 
nesses will then be taken by the prosecutor before the 
grand jury, together with the bill of indictment, which 
he will lay before the foreman. They will then be 
sworn and examined one by one upon the charge, as 
directed by the 19 & 20 Vict. c. 54, s. 1, the foreman 
being required to write his initials against the name of 
each witness so sworn and examined. It may here be 
observed that as the grand jury have not the deposi- 
tions before them, and know nothing of the case, 
except as they see it stated in the indictment, diffi- 
culties often arise in unravelling the true facts. It is 
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not therefore unfrequent, with the consent of the jury, 
and there is no legal objection whatever to the practice, 
for the attorney of the prosecutor or the prosecutor 
himself to examine the witnesses. Indeed, bills of 
indictment are often thrown out from the facts of 
the case not being properly elicited from the witnesses. 
It may be remarked, that no one on the part of the 
prisoner has any right or ought to be present, and that 
the grand jury themselves may exclude from their room 
every one, except the witness actually under examina- 
tion. « 

The finding of the Grand Jury 7^ — Upon the conclu- 
sion of the whole evidence, the grand jury decide upon 
whether or not they will find the bill. To justify 
their finding it a majority of their body must give this 
course their sanction, and that majority must consist of 
twelve at least. If they agree to find it, the chairman 
indorses it with the words, ^^A true hill^^ and signs 
his name. If, however, they agree to ignore it, the 
indorsement is in the same way, but with the words 

« No hmr 

Proceedings upon the finding of the BilW] — Having 
given their evidence the prosecutor and witnesses will 
retire from the grand jury room and be in attendance 
upon the court until the case in its turn comes on for 
trial. 

The grand jury having disposed of the bill will take 
it into court and there deliver it to the clerk of the 
peace who thereupon in their presence, in open court, 
will announce their finding. 

Proceedings if Defendant is not in custody. "] — If the 
prisoner be neither in custody nor upon bail, the course 
to be pursued in order to apprehend him has before 
been pointed out : (antCy pp. 194, 195.) 

Motions to postpone Trials 4"<?«] — The indictment 
being now ripe for trial each party should hold himself 
[m. c] 2 A 



266 QUARTEB 8ESSI0KS. 

in readiness. If either the prosecutor or the defendant 
has any application to make with the view of postpon- 
ing the case, the present is the proper time for making 
it ; or if the prisoner desires the court to order a sum 
of money taken from him upon his apprehension, to he 
restored to him for the purposes of his defence, it will 
be right for his attorney or counsel now to apply for 
it. Upon all such matters the court will deal with the 
application as they think right. If the application is 
to postpone the trial, they may do so by respiting the 
recognizances of the prosecutor and witnesses to the 
next sessions or the next assizes if these should inter- 
vene, admitting the prisoner to bail in the mean time 
if they think fit. 

Surrender of Defendant if on Bail."] — Upon the bill 
being found, the defendant, if out upon bail, will be 
called upon to surrender; this he should do by deliver- 
ing himself into the custody of the gaoler, whereupon 
his bail become absolved from all further liability. 

Order of proceedings upon Bill being found.'] — The 
order in which the court proceeds with the criminal 
business is quite in its own discretion. It is not unusual, 
however, as there is some formal difference in the mode 
of proceeding, to dispose of the felonies before dealing 
with the misdemeanors. If several bills for felonies 
have been returned at the same time by the grand jury, 
the whole of the prisoners against whom they have 
been found are usually at once placed and arraigned in 
the dock. In cases of felony the prisoner must be placed 
in the dock: {Reg, v. Zulueta, 1 Car. & Kir. 215; Beffm 
v. Douglas, Car. & Mar. 193 ; Beg. v. St. George^ 
9 C. & P. 489); and although in misdemeanors it is 
usual for him to be placed there, he may, with the 
consent of the court, be permitted to sit at the table bj 
his legal advisers; and, indeed, in such a class of cases 
after he has pleaded, by consent he may be tried in his 
absence. 
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The Arraignment,'] — The indictment being ripe for 
trial and the prisoner in custody, the first proceeding is 
the arraignment. This consists in reading the indict- 
ment to the prisoner and taking his plea. The clerk 
of the peace calls upon the prisoner by name, and upon 
his answering he reads to him the substance of the 
indictment and asks him if he pleads "guilty" or "not 
guilty." If he pleads "guilty," his plea is recorded, 
and the chairman, after having informed himself from 
the depositions of the nature of the offence, or in addi- 
tion, having inquired of the witnesses present, proceeds 
to pass sentence. If, however, the prisoner pleads 
"not guilty," his plea is in like manner recorded, 
and the trial will proceed in the way hereafter 
pointed out. 

Caution in taking a Plea of " G«i%."] — ^In cases in 
which the prisoner pleads " guilty," it is desirable that 
the court should take especial care that he is made 
clearly to understand the exact legal meaning and effect 
of the charge. Knowing, as we do, that charges ap- 
parently of great magnitude upon the face of the 
indictment often, when sifted upon the examination of 
witnesses, resolve themselves into offences of a very minor 
character, and that legal crimes are frequently made 
up of nice particulars, the distinctions in fact between 
criminal wrongs and civil injuries being sometimes of 
a very refined description, it is always most satisfactory 
that a prisoner should be condemned only upon the 
full proof of his guilt deduced from the evidence inde- 
pendent of his own admission. In the very common 
offences of receiving stolen property and embezzlement, 
a prisoner is likely to misunderstand the grounds upon 
which his guilt is legally held to rest; in the former 
he may too readily imagine that it depends upon the 
simple fact of his having possession of property which 
another person has stolen ; and in the latter, upon that 
of his having misapplied or not applied the property 
of another. To guard against any misconceptions upon 
the subject, great care should be taken that upon a 

2 A 2 
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prisoner's pleading "guilty," he is made fully to ander- 
stand the legal qualities of the offence charged. 

The plea of ''Not Guilty:']— The plea of « not 
guilty" puts the prosecutor to the proof of every fact 
necessary to sustain the charge. 

The Pleas of Autrefois acquit^ Autrefois convict, or 
Pardon,"] — If the prisoner has before been convicted or 
acquitted for the same offence, or has received a pardon, 
these facts should be made the subject of a special 
plea. If he has before been tried and acquitted, his 
plea will be '' autrefois acquit " ; if before convicted, 
it will be ''autrefois convict'*; or if he has been con- 
victed and pardoned, he will plead his pardon; and 
upon these pleas, if traversed by the prosecutor, the 
jury will be impanelled. As such pleas, however, are 
exceedingly rare, it will be unnecessary further to con- 
sider them, and it will be sufficient to refer for additional 
information upon the subject to **Archbold's Criminal 
Pleading." 

Impanelling the jury — Challenges,] — Upon the 
prisoner's pleading " not guilty," the jury will be im- 
panelled and sworn, the accused being first told by the 
clerk of the peace, that if he intends to challenge any 
of them he must do so as they come to the book to be 
sworn, and before they are sworn. Upon the subject 
of the right generally to challenge, the reader is referred 
to Dickinson's Quarter Sessions, p. 4b2; Bum's Justice 
title "Jurors." 

In practice it is usual, when the prisoner has the 
assistance of an attorney, and there is any objection to 
any one of the jury about to be impanelled, for an inti- 
mation to be given to the clerk of the peace, who, 
thereupon, will substitute some other juror. By this 
course the same object is attained as by an open chal- 
lenge, and by means less open to public remark. 

Ordering Witnesses out of Court,] — ^Before the case 
is opened an application is sometimes made that the 
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witnesses for the prosecution be ordered out of court, 
there to remain until thej are required to give their 
evidence. When such an application is made, it is 
seldom, if ever refused. The order is usually at the 
same time given for the remaining out of court of the 
witnesses also for the prisoner, excepting onlj those 
who speak merely as to character : (see as to this, 
ante, p. 54.) 
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CHAPTER XXL 

THE TRIAL. 

The opening of the case to the Jury,"] — ^All pre- 
liminaries being arranged, the prosecntor will have to 
prove his indictment. If the prosecution is conducted 
by counsel, he will have a right to open the case bj 
an address to the jurj. In verj simple charges, and 
where no difficulty of any kind in the course of the 
proceeding is likely to arise, it is not usual for counsel 
thus to open the case. This, however, being a matter 
entirely in his own discretion, nothing further need be 
said upon the subject. 

When no counsel is engaged for the prosecution, 
there is no opening speech to the jury allowed, the 
prosecutor himself never being permitted to address 
them, nor even to examine the witnesses. If, there- 
fore, the prosecution is not conducted by counsel, the 
trial will be commenced by the calling of the wit- 
nesses. 

The calling of the Witnesses.'] — ^The witnesses will 
be called and sworn in the order most conducive to the 
eliciting of the truth. The prosecutor is not, however, 
bound to produce all the witnesses whose depositions 
were taken before the committing magistrate, nor all 
who have gone before the grand jury, and he may 
support his case by the evidence of other witnesses in 
addition to those who are bound over by the justices. 
Where, however, there is such additional evidence, it 
is always considered to be fair practice to permit the 
prisoner's attorney or counsel to see or have a copy 
of it. 
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What has before been said upon the subject of wit- 
nesses and evidence {antCy pages 56 to 60) is ap- 
plicable here. 

Examination and Cross-examination.'] — As the ez- 
amination-in-chief of each witness is concluded, the 
prisoner, or his counsel, will have a right to cross-ex- 
amine him. The cross-examination concluded, he may 
be re-examined as to any facts elicited in such cross- 
examination. 

Patting in evidence the Depositions of dead or sick 
Witnesses,"] — It will often occur that after the deposi- 
tions are taken bj the committing magistrate, and the 
time of the occurring of the sessions, some one of the 
witnesses will have died, or become so ill as to be 
unable to travel to the place of trial. For either con- 
tingency the 11 & 12 Vict. c. 42, has made provision. 
By sect. 1 7, after directing the manner in which the 
examining justice is to take the depositions, it is enacted 
that— 

If upon the trial of the person so accused as first aforesaid, it shall 
be proved by the oath or affirmation of any credible witness, that any 
person whose deposition shall haTe been taken as aforesaid, is dead or 
BO ill as not to be able to travel, and if also it be found that such 
deposition was taken in the presence of the person so accused, and that 
he or his counsel or attorney had a full opportnnity of cross-examining 
the witness, then, if such deposition purport to be signed by the justice 
by or before whom the same purports to have been taken, it shall be 
lawful to read such deposition as evidence in such prosecution without 
farther proof thereof, unless it shall be proved that such deposition was 
not in fact signed by the justice purporting to sign the same. 

When, therefore, the witness is either dead or 
too ill to travel, it will be necessary, in order to 
read his deposition in evidence, to prove, 1st, the 
fact of his death, which may be proved by any one 
who knows the fact; or of his being too ill to 
travel, which must be proved by some one who is 
actually aware, from personal knowledge, of his illness; 
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2ncl, that the depodtion was taken in the prisonei^s 
presence and that he had an opportonitj of cross- 
examining, which can best be proved bj the magistrates' 
clerk, but may be proved by any one who was present, 
and knows the facts ; Srd, that the deposition pur- 
ports to be signed bj the justice by whom it was taken. 
The proof being thus given, the deposition may be pot 
in and read, subject, of course, to any objection to any 
part of it as not being receivable as legal evidence. 

Objecting that there is no evidence for the JuryJ] — 
When the case on the part of the prosecution is closed, 
it will be competent to the prisoner or his coansel to 
object that no prima facie case has been proved, and, 
therefore, that there is nothing for the jury. If the 
Bench wish to hear the counsel for the prosecution upon 
the objection, the leading counsel will state upon what 
evidence he relies as proving the charge contained in the 
indictment; and the prisoner or his counsel will be heard 
in reply. If the Bench think that there is no evidence 
for the jury, they at once direct them to return a 
verdict of " not guilty." If, however, they are of a 
contrary opinion, the case proceeds. 

Address to the Jury by the Prisoner or his Counsel."] 
— ^The prisoner has now a right to address the jury in 
his defence, and, in so doing, he may say anything that 
is relevant to the case, though he is in no situation to 
prove it ; and it has been well observed that " where 
a party accused is obliged to defend himself, any state- 
ment which he may make ought to be the more atten- 
tively heard, and though not made upon oath or 
supported by proof, still, if it offers a reasonable expla- 
nation of the circumstances which seem to bear against 
him, should be carefully weighed and candidly esti- 
mated by a jury :" (Dick. Quarter Sessions, 567.) 

If the prisoner is defended by counsel, the latter will 
be the party to address the jury, as to whose duties or 
discretion it is unnecessary here to speak. It may) 
however, be observed, that cases have occurred in 
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which the courts have permitted both the accused and 
his counsel to address the jury ; the first, for the pur- 
pose of drawing their attention to facts within his own 
knowledge or provable by himself alone ; the second, 
for that of commenting upon those facts and the case 
at large. It is obvious that, without giving a prisoner 
in certain cases this privilege, the fact of his being 
defended by counsel, would be likely to prove very 
prejudicial to him, by shutting out from the jury a 
knowledge of those circumstances which he alone is 
enabled to convey to them. Hence learned judges 
have occasionally permitted the adoption of the course 
adverted to. In Beg. v. Malings (8 C. & P. 242), in 
which the prisoner was indicted for shooting with 
intent to do grievous bodily harm, there having been 
no person present at the time of the offence but the 
prosecutor and the prisoner, the latter was, under these 
special circumstances, allowed to make a statement 
before his counsel addressed the jury. Mr. Baron 
Alderson remarked — 

I see no objection to his doing so, I have read the statement he made 
before the magistrates. I think it is right that a person should have 
an opportunity of stating such facts as he may think material, and that 
his counsel should be allowed to comment on that statement as one of 
the circumstances of the case. On trials of high treason, the prisoner 
is always allowed to make his own statement after his counsel has 
addressed the jury. It is true that the prisoner*s statement may of^en 
defeat the defence intended by his counsel, but if so the ends of justice 
will be furthered. Besides, it is often the genuine defence of the party, 
and not a mere imaginary case invented by the ingenuity of counsel. 

In that case the prisoner made his statement, and his 
counsel afterwards addressed the jury : (see also Reg, v. 
Walkling, 8 C. & P. 243 ; Reg. v. Dyer, 1 Cox C. C. 
113 ; Reg. v. Burrows, 1 Cox C. C. 363.) 

The fairness of permitting a prisoner thus to make 
a statement before his counsel addresses the jury, is 
apparent when it is seen in how many cases legal guilt 
is sustained only by a presumption of law arising out 
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of facts capable of explanation alone bj the prisoner 
himself, as in the case of the recent possession of stolen 
property. It may be answered that such explanation 
may be put hypothetically by the prisoner's counsel ; 
but a mere hypothesis, and that too from an advocate, 
falls very far short of a positive assertion from the 
mouth of the accused himself. It will be obvious that 
this course of proceeding will be resorted to in few- 
cases, in fact in those alone in which the law draws an 
inference capable of being rebutted by a further 
explanation of facts. 

As to whether or not the counsel for the prosecution 
is entitled to a reply under such circumstances, has 
never been decided ; in the cases already reported no 
reply has taken place, though it does not appear that 
it was ever claimed. Clearly, if a prisoner defends 
himself without the aid of counsel, and states &cts, 
no such reply is allowed. Though where counsel him- 
self in his address for a prisoner, states facts, it has 
been held to be in the discretion of the court to permit 
a reply : (Naisk v. Brown, 2 Car. & Kir. 219.) How 
the case differs because the prisoner himself states 
facts afterwards commented on by his counsel is not 
very clear. 

The calling of Witnessex for the Prisoner.'] — ^If the 
prisoner intends to call witnesses, he will now do so 
in such order as he or his counsel thinks proper ; the 
same rules being applicable to his evidence as to that 
of the prosecutor. Upon the conclusion of his case, 
the prosecutor may produce evidence in reply, where- 
upon the prisoner or his counsel will have a right to 
reply upon such evidence, and the counsel for the pro- 
secution will have a general reply upon the whole case. 

It rarely occurs that the prosecutor adduces any 
evidence in reply upon that of the prisoner ; and if the 
prisoner produces no evidence in answer to the charge, 
the counsel for the prosecution has no right of reply, 
nor is any reply ever claimed where the prisoner 
adduces evidence merely to his character ; for, although 
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in strict law the right to a reply exists in such a case, 
jet, by a common understanding, and the universal 
practice in the profession, such a right is never 
exercised. In cases, however, where the prisoner is 
by the indictment charged with having been previously 
convicted, and, notwithstanding this, he calls witnesses 
to his character, or by cross-examination of the witnesses 
for the prosecution he elicits evidence to his character 
(Beg. V. Shrimpton, 2 Den. C. C. 319), the prosecutor 
has a right in answer to such evidence to put in the 
evidence of the previous conviction : (6 & 7 WilL 4, 
c. 111.) 

The Summing up."} — Upon the evidence upon 
both sides being concluded, the chairman will sum 
up the case to the jury ; and here it will behove 
the respective counsel for the prosecution and the 
prisoner to be exceedingly watchful. In criminal cases 
tried at the sessions, there can be no new trial, and 
any error therefore of fact or law on the part of the 
chairman in leaving the case to the jury, may be with- 
out means of correction unless corrected at the moment. 
If, therefore, the chairman, in summing up the case to 
the jury, should fall into error, either lis regards the 
evidence or the law of the case, his attention sliould at 
once be drawn to the circumstance, lest a verdict should 
be returned tainted with the error which has thus been 
allowed to pass uncorrected. 

The Verdict " Not GuUt^— Application for the 
Prisoner's discharge,'] — ^The jury having considered 
the case, return a verdict by the mouth of their fore- 
man either of " guilty *' or " not guilty." If the 
latter verdict is the one returned, it is usual for the 
court on application, if they are given to understand 
that there is no further charge against the prisoner, or 
the grand jury are discharged, to order the prisoner to 
be forthwith set at liberty, though it is quite competent 
to them to decline making any such order, the effect of 
their so declining being to keep the prisoner in custody 



276 QUABIEB SESSIONS. 

until the end of the sessions, a coarse of proceeding*^ 

however, which is at variance with every principle o^ 

justice and fair dealing. When a prisoner is acquitted, 

he onght to have all the advantages due to an innocent 

inan ; and when it is remembered that the sole object 

of imprisonment before trial is that of securing the 

bodily presence of the accased at his trial, an ol>ject 

which has in sach a case as that to which attenticHi is 

now drawn been accomplished, and moreover, that the 

only legal ground upon which a party can be so 

detained is foanded merely upon the fiction that the 

sessions in the eye of the law last but one day, — ^a 

fiction which, contrary to the maxim of our law upon 

the subject of fictions in general, is thus turned to a 

man's prejudice — ^the injustice if not the cruelty of 

unnecessarily detaining him in custody is strikiugly 

apparent. 

Verdict of ^^ Guilt^^ — Proof of previous ConvidianJ^ 

^If the jury return a verdict of " guilty'' then, if the 

indictment contains a charge of a previous conviction, 
it will be the duty of the prosecutor to proceed with the 
evidence of such previous conviction. It may, how- 
ever, be observed, that there is no rule which impera- 
tively requires such proof to be given, and many cases 
will constantly arise in which, with the permission of the 
court, evidence of the previous conviction should not 
be produced. If, however, it is intended to put in such 
conviction, then the clerk of the peace informs the jury 
that the indictment contains also the charge that the 
prisoner has been previously convicted of felony. He 
then reads the certificate which has been attached to 
the indictment, and a witness is called to prove that 
the prisoner is the same person as the person men- 
tioned in such certificate. Of course it is open to the 
prisoner to deny this fact, though it will very seldom 
occur that he is in a situation to do so. The jury 
will then be asked whether or not they are satisfied 
that the prisoner is the same person ? Upon which 
they reply either in the affirmative or negative. 
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Catting upon the I^isoner before Sentence,"] — Upon 
this, the prisoner will be asked if he has anything to 
say why sentence should not be passed upon him ? 
This is the proper time to take any objection in arrest 
of judgment. As regards the facts of the case, no objec- 
tion can now be urged ; the right to object being con- 
fined alone to questions of law. 

Reaervadon of a case for tJte Court above."] — If the 
Bench are impressed with the force of any legal ob- 
jection going to the legal merits of the case, whether 
urged at a prior stage of the proceedings, or at this 
period, they will probably act upon the powers con- 
ferred upon them by the 11 & 12 Vict. c. 76, and 
reserve a case for the opinion of the court for the 
consideration of Crown Cases Reserved (of which, to- 
gether with the reservation generally of cases for the 
court above, mention will hereafter be made.) Their 
power, however, extends only to the reservation of 
some question of lawy and if they decide upon such a 
reservation, they have power either to respite the exe- 
cution of their judgment, or to postpone their judg- 
ment until the question reserved shall have been con- 
sidered and decided ; and in either case they may, in 
their discretion, either commit the prisoner to prison, 
or take recognizance of bail with one or two sureties, 
and in such sum as they shall think fit, conditioned for 
his appearance at such time or times as the court shall 
direct, to receive judgment or to render himself in 
execution : (see this subject, post) 

The Senienee.] — ^With reference to the sentence to 
be passed, nothing need be said in this place ; the Legis- 
lature has vested in the presiding judge a very wide 
discretion upon the subject of punishment, with the 
view of meeting any possible variety of case. 

The Costs of the Prosecution.] — ^The case concluded, 
the prosecutor will apply to the clerk of the peace for 
a certificate of his expenses. Upon such application he 

[m. c] 2 B 
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should produce the certificate received by him from 
the committing justice. As to the subject of costs 
generally, reference may here be made to what has 
already been said at page 191. 

The mode by which the expenses are obtained is 
by application to the clerk of the peace, who, under 
the authority of the 7 Geo. 4, c. 64, s. 24, is required 
to make out an order for payment. This order is 
framed in accordance with the scale of costs in force 
for the county, and when made out is delivered to the 
prosecutor, who, upon production of it to the county 
treasurer at his office, which, during the sessions^ 
is always located in or near the court-house itself^ 
will have the amount paid to him. 

In some statutes special provisions are enacted with 
reference to costs. Thus, under the Greneral Highway 
Act, 5 k6 Will. 4, c. 50, the costs are to be paid out 
of the highway-rate levied on the parish in which the 
highway is situate. So also, under the 25 Geo. 2, 
c. 36, 8. 5, regulating the prosecution of disorderly 
houses, the costs of the prosecution are to be paid by 
the overseers of the poor. 

Bewards for apprehending eerttxm offenders.^ — By 
the 14 & 15 Vict. c. 55, s. 8, the Court of Quarter 
Sessions are enabled to order compensation, not ex- 
ceeding five pounds, to be paid to any person who 
appears to have been active in or towards the appre- 
hension of any party charged with any of the ofiences 
mentioned in the 7 Geo. 4, c. 64, as are within the 
jurisdiction of the sessions. 

Order for the restoration of Property,'] — When the 
prosecution has had reference to the larceny of goods 
or their possession by false pretences, &c., the court 
has power upon conviction to order their restoration to 
the owner. By sect. 57 of the 7 & 8 Geo. 4, c 29, 
it is enacted — 

That if ao7 person gniltj of nj saoh felony or mifdememor as a f ore sa id 
In stealing, taking, obtaining (ns., by &]ae pretences, sect. 53), or con* 
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Verting, or in knowinglj receiving any chattel, money, yalnable secnritj, 
or other property whatever, shall be indicted for any such offence, by or 
on behalf of the owner of the property, or his executor or administrator, 
and convicted thereof, in snch case the property shall be restored to the 
owner or his representative; and the court before whom any snob person 
shall be so convicted, shall have power to award from time to time 
writs of restitution for the said property, or to order the restitution 
thereof in a summary manner: provided always, that if it shall appear 
before any award or order made, that any valuable security shall have 
been bond Jide paid or discharged by some person or body corporate 
liable to the payment thereof, or being a negotiable instrument, shall 
have been bond fide taken or received by transfor or delivery, by some 
person or body corporate for a just or valuable consideration, without 
any notice, or without any reasonable cause to suspect that the same 
had by any felony or misdemeanor been stolen, taken, obtained, or 
converted as aforesaid, the court in such case shall not award or order 
the restitution of such security. 

Power to order an indictment for Perjury."] — By 
the 14 & 15 Vict. c. 100, s. 19, power is given to the 
chairman at quarter sessions to order any person guilty 
of peijury before him to be prosecuted. The section 
is as follows: — 

That it shall and may be lawful for the judges or judge of any of the 
superior courts of common law or equity, or for Her Majesty's justices 
or commissioners of assize, nisi prius, oyer and terminer, or gaol 
delivery, or for any justices of the peace, recorder, or deputy recorder, 
chairman, or other judge, holding any general or quarter sessions of the 
peace, or for any commissioner of bankruptcy or insolvency, or for any 
j&dge or deputy judge of any County Court, or any court of record, or 
for any justices of the peace in special or petty sessions, or for any 
sheriff or his lawful deputy before whom any writ of inquiry, or writ of 
trial from any of the superior courts shall be executed, in case it shall 
appear to him or them that any person has been guilty of wilful and 
corrupt perjury, in any evidence given, or in any afiSdavit, deposition, 
examination, answer, or other proceeding made or taken before him or 
them, to direct such person to be prosecuted for such peijury, in case 
there shall appear to him or them a reasonable cause for such prosecu- 
tion, and to commit such person so directed to be prosecuted until the 

2 B 2 
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oeit session of oyer and terminer or gaol delirery of the ooontj oi 
other district, within which such perjniy was committed, unless such 
person shall enter into a recognizance with one or more sufficient suretj 
or sureties, conditioned for the appearance of such person at snch next 
session of oyer and terminer or gaol delWerj, and that he will then anr- 
render and take his trial, and not depart the court withont leare; and to 
reqoire anj person he or they may think fit to enter into a recogniaanoe 
conditioned to prosecate or giTo eridence against snch person so dirscted 
to be prosecuted as aforesaid, and to give to the party so bound to 
prosecute a certificate of the same bdng directed, which certificate shall 
be given withont any fee or charge^ and shall be sufficient proof of 
such prosecution having been directed as aforesaid; and upon the 
production thereof, the costs of such prosecution shall and are hereby 
required to be allowed by the court befare which any person shall be 
prosecuted or tried in pursuance of such direction as aforesaid, nnlesa 
such last mentioned court shall specially otherwise direct; and when 
allowed by any such court in Ireland, such sum aa shall be so allowed 
shall be ordered by the said court to be paid to the proseeutor by the 
treasurer of the county in which such offence shall be alleged to have 
been committed, and the same shall be presented for, raised and levied 
in the same msnner as the expenses of prosecutions for felonies are 
now presented for, raised and levied in Ireland : provided always, that 
no such direction or certificate shall be given in evidence upon any trial 
to be had against any person upon a prosecution so diieeted na afore- 
s«d. 
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CHAPTER XXII. 

THE CIVIL PRACTICE OP THE SESSIONS— OP MATTERS 
PRELIMINARY TO THE TRIAL—NOTICE OF APPEAL- 
RECOGNIZANCES, &G. 

The civil business of the Quarter Sessions in counties 
in which (as before has been shown) the court is 
divided, is usaallj entirely transacted in one of such 
divisions, whibt the criminal business is going on in 
the other. 

General Business of the Civil Court'] — ^The matters 
transacted are of various kinds, such as the hearing of 
motions upon different subjects, the trial of appeals 
against the convictions or orders of justices, and 
generally (as partaking of a civil character) the trial 
of indictments for the non-repair of highways. 

Unopposed Motions.'] — On the assembling of the 
court, it is usual, in the first instance, for the chairman 
to call upon each barrister, according to his seniority, 
to make any motion which is either ex parte or un* 
opposed. Such motions will have reference to the 
entering and respiting of appeals, applications under 
various statutes for licenses, the stopping up or divert- 
ing of highways, &c. Upon these matters the different 
statutes and the rules of the sessions relative to the 
matter will be a sufficient, and indeed the only, guide 
for the practitioner. 

These subjects disposed o^ the court usually pro- 
ceeds with the hearing of such appeals as have been 
duly entered for trial. 

2 B 3 
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Before proceeding with the description of the prac- 
tice of the quarter sessions upon this branch of the 
subject, it will be convenient to consider the subject of 
the right generallj to appeal, and the circumstances 
and conditions under which the right can be exercised. 

The right to Appeal.] — When a partj has been 
convicted, or an order has been made against him hj a 
justice or justices, he may or maj not have a right of 
appealing against the decision to the Court of Quarter 
Sessions according to circumstances. 

When the right to Appeal exists. — ^The power of 
appealing is not of general but of particular right, 
and exists in those cases only in which it is specially 
given : {^Rex v. Banson^ 4 B. & Aid. 519.) Where 
therefore it is not conferred by express words, nothing, 
can be intended in its favour {Rex v. Shone, 6 East, 
514 ; Reg. v. Stocky 8 A. & Ell. 405), in which latter 
case Lord Denman observed : — ^' The reason why a 
power of appeal ought not to be implied is, that the 
appeal brings a new set of parties into action, and it 
is necessary that the persons to be affected, and the 
machinery to be employed should be distinctly pointed 
out :" {Reg. v. The Recorder of Bath, 9 A. & Ell. 871 ; 
Rex V. The Recorder of Ipswich, 8 Dowl. 103 ; Beg. 
V. The Justices of Lancashire, 30 L. T. Rep. 149.) 
So, on the other hand, if an express power of appeal is 
given, it cannot be taken away by mere inference de- 
duced from other clauses in the same act: {Rex v. The 
Justices of Bants, 1 B. & Ad. 664, per Lord Tenter* 
den; Rex v. The Justices of Salop, 2 B. & Ad. 145; 
Rex V. The Justices of Cumberland, 1 B. & C. 64.) 

Conditions of appealing."] — ^In most cases, when an 
appeal is given, conditions are imposed upon the party 
intending to avail himself of it, with which it is im- 
peratively necessary he should comply. These con- 
ditions have occasionally reference to the time within 
which the notice of appeal shall be given, for what 
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sessions to be given, the form of notice, the parties to 
whom it is to be given, and the entering into a recog* 
nizance upon the subject 

The time for appeaUng."] — As regards the time 
within which notice of appeal is to be given, — nothing 
can be more uncertain that the statutable requirements 
upon this point, there existing every variety of notice 
required from a period of some weeks, down to its 
being given immediately. Upon this subject, as upon 
all others connected with the practice of appealing, 
careful reference should in each case be made to the 
statute; and this, before the hearing of the case at the 
petty sessions, to the end that should the notice of 
appeal be required to be given immediately^ or within 
some other very limited period, the practitioner may be 
prepared at once to give it. 

When Notice to be given immediately."^ — When the 
statute requires the notice to be given '* immediately^^ 
it should be given at once {Page v. Pearce^ 8 M. & W. 
677 ; Grace v. Clinchy 4 Q. B. 606), though a lati- 
tude of construction has been put upon this word, which 
gives it an extensive operation, and it would seem that 
the proper construction is that oi promptly and ex- 
peditiously under the circumstances of the case: {Reg, 
V. Aston^ 19 L. J. 236, M. C; 14 Jur. 1045; see also 
Ex parte Blues, 24 L. J. 138, M. G.) As to words 
^'as soon as possible," see Attwood v. Emery (26 L. J. 
73, C. P.) 

fVhen to be given, so many days " at least/*'] — K 
so many days ^* at least** are required, such days must 
be clear days : {Reg. v. The Justices of Middlesex^ 
14 L. J. 139, M. C; Zouch v. Empsey, 4 B. & Aid. 
522.) 

When to be given within so many hours.] — The 
Liegislature sometimes requires that the notice of appeal 
shall be given within so many hours after the adjudica- 
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tion; and under the 7 & 8 Vict. c. 101, s. 4 (Bastardy), 
the notice is to be given within twenty-four hours 
after the adjudication and making of the order under 
this statute; however, it was held in Reg, v. The 
Justices of Middlesex (17 L. J. 11 1, M. C), that the 
Sunday is to be excluded; and, therefore, where an 
order was made at five o'clock on Saturday, and the 
notice of appeal was not served until the following 
Monday morning, it was held to be in time. 

The provisions of the 12 4r IS Vict. c. 45.] — Some 
slight attempt at uniformity as regards the timQ for 
giving notice of appeal has been made by the 12 & 13 
Vict. c. 45 (An Act to amend the Procedure in 
Courts of General and Quarter Sessions of the Peace 
in England and Wales, and for the better Advancement 
of Justice in Cases within the Jurisdiction of those 
Courts), which enacts by section the 1st — 

That in every ease of appeal (except as hereinafter mentiooed) to 
any court of general or quarter sessions of the peace fourteen clear 
days' notice of appeal at least shall be giyen, and snch shall be suffieieot 
notice, any act or acts, or any rule or practice of any court or ooorts to 
the contrary notwithstanding, and such notice of appeal shall be in 
?niting, signed by the person or persons giving the same, or by his, her or 
their attorney on his, her or their behalf, and the grounds of appeal shall 
be specified in every such notice: provided always, that it shall not be 
lawful for the appellant or appellants on the trial of any such appeal to 
go into or give evidence of any other ground of appeal besides those set 
forth in such notice. 

The exceptions to the rule laid down in the fore- 
going section are contained in the 2nd section, which 
enacts — 

That none of the provisions hereinbefore contained relating to notices 
of appeal shall be construed to affect or alter the kw as to notice of 
appeal against a summary conviction, or against an order of removal, 
or against an order under any statute relating to pauper lunatics, 
or against an order in bastordy, or against any proceeding under or by 
virtue of any of the statutes relating to Her Majest/s revenue of excise 
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or customs, stamps, taxes, or post-office, bat the law with regard to 
notices of all snob appeals shall be deemed and taken to be the same 
as if the provisions hereinbefore contained had not been enacted. 

From this it will be seen that the 1st section 
operates over a very small class of cases. I^ how- 
ever, the subject-matter of the appeal do not come 
within any of the exceptions contained in the Second 
section, as above set forth, the notice of appeal must 
be of the length oi fourteen clear days at least 

Notice of Appealafter Judgment.'] — ^Whenthe statute 
enables a party to give his notice of appeal within a 
certain time after judgment or after adjudication or the 
making of the order j the time in general will run from 
the period when the judgment^ adjudication or order is 
pronounced or made^ and not from that when it is 
served or executed : {Hex v. The Justices of Pern' 
brokeshire^ 2 East, 213 ; Bex v. The Justices of 
Staffordshire^ 3 East, 151 ; Reg, v. The Justices of 
Derbyshire, 7 Q. B. 193.) However, under the 7 & 8 
Vict. c. 101 (Bastardy Orders), the 4th section of 
which requires the notice of appeal to be given within 
twenty-four hours after the adjudication and making of 
any order on the putative father, it was held in the 
case of Beg. y. The Justices of Flintshire {15 L. J. 
50, M. C.) that if the notice is given within twenty* 
four hours after the actual signing of the order by the 
justices, though more than that length of time after the 
verbal pronouncing of the order it is sufficient. It was 
held also under this statute, in Beg, v. The Justices of 
Huntingdonshire (19 L. J. 127, M. C), that a notice of 
appeal given within twenty-four hours after a verbal 
adjudication, though before the written formal order is 
signed by the justices, is nevertheless good. 

Bules of Sessions as to Notices of Appeal,] — It should 
be remembered that every Court of Quarter Sessions 
has power to frame regulations for the convenient 
transaction of its business, and that amongst these 
regulations are often found provisions regulating the 
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length of notice of appeal, which rules, when not in 
themselves unreasonable or contrary to any statutable 
provision, have the effect and force of law : {Reg. 
T. The JusHces of Montgomeryshire, 14 L. J. 142, 
M. C; Reg. v. The Justices of Wanoickshire^ 14 L. J. 
89, M. C; Reg. y. The Justices of Surrey, 18 L. J. 
175, M. C.) 

For what Sessions notice to be given."] — As respects 
the particular sessions for which the notice is to be 
given, this will be to the sessions of the jurisdic- 
tion in which the order or conviction is made, unless 
it is otherwise specially provided by statute. Thns, 
an appeal from the decision of county justices will 
be to the county sessions, and that from the decision 
of magistrates acting within a borough, having a grant 
of quarter sessions, to the quarter sessions of such 
borough. So, where the order is of justices of 
another county, as in the case of an order of re- 
moval of a pauper from justices in the county of B. 
to a parish in the county of C, the appeal will be 
to the county sessions of B. ; or if the order be of 
magistrates of a borough in the county of B. which 
borough has a quarter sessions of its own for the re- 
moval of a pauper to a parish in the county of C, 
the appeal will be to such borough sessions. How- 
ever, under the 5 & 6 WiU. 4, c. 76 (The Municipal 
Corporations Act) s. 105, the recorder of a borough has 
no power to grant any license to keep an inn, ale- 
house, or victualling-house to sell exciseable liquors 
by retail, therefore an appeal under the 9 Greo. 4, c. 61, 
against a refusal of borough magistrates to grant an 
alehouse license, cannot be made to the recorder of 
such borough at the borough sessions; but, as it should 
seem, must be made to the county sessions : (Reg. v. 
Deane, 2 Q. B. 96 ; Reg. v. The Recorder ofRristoiy 
24 L. T. 156.) 

fFhen to the << Next Sessions."']— When the statute 
directs that the appeal shall be made to the next 
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sessions, this means the next pracHeable sessions: (Bex 
y. The Justices of Kent, 8 Ad, & Ell 639; Rex y. 
Shackwell and others, 4 B. & C.62; Rex y. Justices of 
Surrey, 16 L.*J. 1, M. C; see as to this, Dick. Q. Sess.) 

Form of Notice — f^hen Verbal, when in Writing^] 
— As regards the ybrm of the notice of appeal— ^it may 
be laid down as a general rule, that unless the Legisla- 
ture requires it to be in writing, it may be verbal only 
( Rex y. The Justice of Salop,. 4 B. & Aid. 626 ; Reg. 
T. The Justices of Surrey, 5 B. & Aid. 639 ; Reg, y. 
The Justices oj Huntingdonshire, 19 L. J. 127, M. G.) ; 
but inasmuch as it will be requisite upon the trial of 
the appeal to be in a situation to proye the actual giying 
of the notice of appeal, whether yerbal or written, it 
is advisable that it should in every case be in the latter 
form. 

Most modem acts of Parliament require that the 
notice of appeal shall be in writing, and the contents 
of such notice are often prescribed by the statute. 
When such is the case great care must be observed 
that all the statutable requisites are complied with. 

It has been shown, that by the 12 & 13 Vict. c. 46, 
s. 1, all notices of appeal within the operation of 
that act are to be in writing, signed by the person or 
persons giving the same, or by his, her or their attorney 
on his, her or their behalf, and the grounds of appeal 
are to be specified in every such notice. 

Statement of grounds of Appeal.^ — ^It is often re- 
quired that the notice of appeal shall state the particu- 
lar grounds or matters upon which the appellant 
intends to support his appeal, and when this is the case 
great care should be taken that the grounds are fully 
and clearly stated : {Rex v. The Justices of Oxford-' 
shire, 1 B. & C. 279 ; Rex v. Sheard, 2 B. & C. 856 ; 
Rex v. The Justices of Westmoreland, JO B. & C. 
226.) Where, however, the ground of appeal is that 
the appellant is not guilty upon the merits of that of 
which he is convicted, a general allegation ^' that he 
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was not guilty of the said offence" is sufficient : {Rex 
v. The Justices of Newcasth'Upon- Tyne, 1 M. & Selw. 
41J.) 

To whom Notice of Appeal to be given.'] — As to tbe 
parties to whom the notice should be given, — this will 
often be regulated bj the statute providing for tbe 
notice. The notice, when in writing, should be directed 
to all the parties described by the particular statute 
upon the subject, and where there is no description, to 
such persons as the proceedings point out as the natural 
respondents, and this by their names and their offices, 
if thej have acted in an official capacity. The service 
of the notice need not be personal unless the statute 
requires it to be so, but it will be sufficient if it is left 
at the dwelling-house of the party with his wife, 
servant, or other member of his household, so that it 
can reasonably be presumed to have come to his hands: 
(Reg. V. The Justices of the North Biding of York" 
shire, 7 Q. B. 154; 14 L. J. 91, M. C.) Notice should 
be given to each respondent: {Hex v. The Justices of 
Bedfordshire, 11 Ad. & Ell. 138; see tiso Ex parte 
Blues, 24 L. J. 138, M. C.) 

When it may be given by Attorney, or through the 
Post.] — The notice, unless the statute clearly imports 
the reverse, may be given by the attorney for the 
appellant {Beg. v. The Justices of Middlesex, 20 L. J« 
42, M. C), and some statutes permit its being sent 
through the post: (see 12 & 13 Vict. c. 45, ante, 258.) 

When Appellant to enter into a Becognizance.]-^ 
Many acts of Parliament require that as a condition of 
a right to appeal, the party shall enter into a recogni- 
zance by himself or one or more surety or sureties, apd 
when this is the case the statutable provision must be 
strictly complied with. Under the 7 & 8 Vict. c. 101, 
8. 4, amended by the 8 Vict. c. 10, s. 3, the appellant 
is required within seven days after the adjudication 
and making of the order (Bastardy), to give sufficient 
security by recognizance or otherwise for his appear* 
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ance at the sessions, and for the trial of his appeal 
thereat and the payment of such costs as he shall be 
ordered to pay; and he is also *^ forthwith!^ to give or 
send a notice in writing (which may be by post) of his 
having so entered into the recognizance to the woman 
in whose favour the order is made, and also to one of 
the justices who made the order, unless such justice is 
one of those before whom he entered into such recog- 
nizance. 

■ However, as these recognizances are the creatures 
of statutes in particular cases, each enactment will 
direct the terms to be imposed. 

Additional conditions of appealing S\ — In addition 
to the foregoing, it not unfrequently occurs that the 
Legislature imposes peculiar conditions of appealing, 
and clogs the right with a body of provisions of a 
highly special description. Thus, upon informations 
for penalties before justices under the Excise Act, 
7 & 8 Geo. 4, c. 53, amended by the 4 & 5 Will. 4, 
c. 6 1, it is enacted that if a party is desirous of ap- 
pealing against the decision of the magistrates he must 
give notice ^^immediately** after the givingof the judg- 
ment, and that too to a variety of parties ; and upon 
the appeal coming on for trial, no witnesses are to be 
examined except those who were produced before the 
justices; and even where the decision has been in 
favour of the defendant without his being required to 
adduce any evidence, he will not, on the trial of the 
appeal, be permitted to produce any witnesses unless 
he has tendered them to the justices, and they shall 
have taken down their names in writing and have 
transmitted the same with the information and judg- 
ment to the sessions. The existence of such provisions 
as these warrants the remark that, in every case where 
it is intended to appeal against an adverse decision, it 
will be prudent before the hearing to consult carefully 
the statutable provisions relative to the right to appeal, 
and to be fully prepared for acting upon the contin- 
gency. 

[M.C.] 2 c 
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The following may be the notice of appeal: — 

NOnOB OT AFPBAL AOAINBT ▲ CONTICTIOH OB ORDEB. 

To G. D. of &c^ and (the names and additions of the parties 

to whom the notice of appeal is required to he given.') 

Take notice that I, the nnderaigned A. B. of , do intend to 

enter and proeecnte an appeal at the next general quarter sessions of 
the peaoe, to he holden in and for the (counti/) of against a 

certain conriction (or order), hearing date on or ahoat the daj 

of , instant, and made hj (yov), J. S., esqnire (one) of Her 

Majesty's justices of the peace for the said (county) of , whereby 

I, the said A. B., was convicted of having (or was ordered to pay ) 
(here state (he offence as in the conviction, tn/ormolion, or suautums; 
or the amount adjudged to he paid as in the order) : and further take 
notice, that the grounds of my appeal are, first, that I am not guilty of 
the said offence; secondly, that the formal conviction drawn up and 
returned to the sessions is not in law sufficient to support the said 
conviction of me the said A. B. (together with ang o<Aer ground, care 
being taken thai aU are stated, as the appellant will be predudedjrom 
going into amy other than those stated^ 

Dated this day of , 185 . 

A.B. 

This notice can easily he altered if given by the attorney if the 
appeRant. 

AlsOf if grounds of appeal are not required to be given, they eon be 
omitted from the above notice. 
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In consideriDg the subject of the trial of appeals in 
general, it will be undesirable to refer particulailj to 
those which have reference to the administration of 
the poor laws. These laws, though furnishing as they 
do a considerable amount of appeal business at the 
Quarter Sessions, are, nevertheless, of a very special 
and exclusive description, having for the most part a 
peculiar code of practice applicable to themselves, and 
that practice being generally entrusted to a very limited 
body of the profession. Every parish and union has 
its own legal adviser, usually the clerk of the justices 
for the division, who, upon this subject, has a body of 
legal literature of the most extensive character to 
which to refer for information. To treat, therefore, in 
this place of appeals upon this subject, would be to 
incumber these pages with a considerable mass of 
matter uninteresting to the general practitioner, with- 
out in any way throwing any additional light upon a 
subject so well treated by numerous works already 
existing. 

Preparing for the Trial of an Appeal,"] — ^The course 
to be pursued in preparing for the trial of an appeal 
will not greatly vary from that pursued for a trial of a 
cause at the assizes ; and what has before been said 
with reference to the trial of an indictment, will, to a 
great extent, be applicable here. 

The getting up of the evidence will be of the 
greatest importance, since neither party (unless pro- 
hibited by statute) will be confined to that which was 

2 2 



292 QUABTBR SESSIONS. 

adduced in the court below. In particular, the ap- 
pellant should he prepared with proof of the service 
of all such notices of appeal, or otherwise, as he is 
required to give, or he should obtain from the other 
side a written admission of due service, a course which 
is frequently adopted, and which saves much trouble 
and no little expense. 

Entering the Appeal."] — The course of proceeding to 
be adopted in entering an appeal for trial, is frequently 
the subject of the rules of sessions. These ml^ 
usually require the appeal to be entered with the clerk 
of the peace by a certain time, on the first or second 
day of the sessions. They, therefore, should be con- 
sulted upon the subject, or the information m^ be 
obtained by an early application at the office of the 
clerk of the peace himself. 

Order in which Appeals are tried."] — The appeals 
will usually be tried in the order in which they are 
entered, as soon as all the unopposed motions are dis- 
posed of. The first proceeding is that of the reading 
by the clerk of the peace of the original conviction or 
order appealed against. If the appeal be against a 
conviction, it will have been returned by the justices^ 
and filed at the sessions pursuant to the II <& 12 Vict, 
c. 43, s. 14, so too with an order; but inasmuch as the 
original order will be in possession of the appellant, it 
will be right for him to produce it at the hearing in 
order to file it if necessary. 

Proof of Notices, ^c, by Appellant] — The appellant 
will now, in the ordinary course of things, be required 
to adduce proof of his having given due notice of appeal 
(where such notice is required), and of his having 
entered into such recognizance, and having given such 
notice thereof as the statute upon the subject may 
hare rendered necessary. Where a recognizance has 
been entered into, it will have been returned to the 
clerk of the peace by the justice who took it. 
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Proceeding on non^appearanee of Appellant.'] — If 
the appellant does not appear according to his notice 
of appeal and his recognizance, the court have no 
fanctions to hear the case at the instance of the 
respondents : (Reg. v. Stoke Bliss, 13 L. J. 1 51, M. C. ; 
6 Q. B. lo8; Reg. v. The Justices of the West Riding 
of Yorkshire, 12 L. J. 148, M. C; 5 Q. B. 1.) Under 
such circumstances, however, they have now, bj 
the provisions of the 12 & 13 Vict. c. 45, power to 
award costs to the respondents. The 6th section of 
this statute enacts — 

That any Court of General or Qaarter Sessions of the Peace, upon 
proof of notice of anj appeal to the same court having heen given to 
the party or parties entitled to receive the same, though such appeal 
was not afterwards prosecuted or entered, maj, if it so think fit at the 
same sessions for which such notice was given, order to the party or 
parties receiving the same, such costs and charges, as by the said ooart 
ahall be thought reasonable and just, to be paid by the party or parties 
giving such notice, such costs to be recoverable in the manner last 
aforesaid (£. e. pursuant to the 11 & 12 Vict. o. 43, s. 27.) 

Proceedings on non-appearance of Respondent']'^-' 
If the appellant is ready but the respondent does not 
appear, the justices vdll then quash the conviction or 
order, and it should seem, according to the terms of 
the 5th section of the 12 & 13 Vict. c. 45, they may 
do so with costs. But it will be first necessary to 
prove due service of the notice of appeal. 

Appearance of both parties — Adjournments.'] — Sup- 
posing both parties are present, the appeal will be 
tried in the regular way, unless for some sufficient 
reason the court think fit to adjourn it to a subsequent 
session: {Rex v. The Justices of Wilts, 13 East, 352; 
Rex V. The Inhabitants of KimboUon, 6 A. & EIL 
603.) 

Proof (jf Notice of Appeal, SfC. — Objections^^Amend- 
ments.] — Both parties being ready, the appellant may 
be called upon in the first instance to prove due 

2 c 3 
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Berrice of his notices and groands of appeal when tiiej 
are required. 

At this stage it is competent to the respondents to 
take objection to the contents of the notices, or the 
manner of service. Upon this subject it is enacted, 
by sect. 3 of the 12 & 13 Vict. c. 45— 

That upon the hearing of any appeal to anj Court of General or 
Quarter Sessions of the Peace, no objection on aooonnt of anj defect in 
the form of setting forth anj ground of appeal shall be allowed, and no 
objection to the reception of legal evidence, offered in support of any 
ground of appeal shall prevail, unless the court shall be of opinion that 
such ground of appeal is so iraperfectlj or incorrectlj set forth, as to 
be insufficient to enable the party receiving the same to inquire into the 
subject of such statement, and to prepare for trial : provided always, 
that in all cases where the court shall be of opinion that any objection 
to any ground of appeal, or to the reception of evidence in support 
thereof ought to prevail, it shall be lawful for such court, if it shall so 
think fit, to cause any such ground to be forthwith amended by some 
officer of the court, or otherwise, on such terms as to the payment of 
costs to the other party, or postponing the trial to another day in the 
same sessions, or to the next subsequent sessions, or both payment of 
costs and postponement as to such court shall appear just and leaaon* 
able. 

Bj the 4th section of the same act, it is enacted-— 

That if in any notice of appeal the appellant or appellants shall h«T» 
included any ground or grounds of appeal, which shall, in the opinioii 
of the court determinmg the appeal, be frivolous or vexatious, such 
appellant or appellants shall be liable, if the eoort shall so think fit, to 
pay the whole or any part of the costs incurred by the respondent or 
respondents in disputing any such ground or grounds of appeal, &c. 

Hearing the Appeal upon it$ merits — Course of 
Proceeding.'] — These preliminary matters being dis- 
posed of, the appeal will be heard upon its merits. It 
will now be the duty of the leading counsel for the 
respondents to open his case, addressing the Bench 
upon all matters to which it is proper their attention 
should be drawn. The witnesses will then be called. 
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examined, CFoes-ezamined, and re-examined in all 
respects as if the case were being tried before a jury at 
Nisi Frius. 

It is usual at many sessions when there are two 
counsel engaged for the respondent, for the junior to 
sum up the case at the conclusion of his evidence; 
and the same when two counsel appear for the ap- 
pellant and evidence is put in for him. This, how- 
ever, is generally ftiUy provided for by the rules of the 
sessions. The counsel for the respondents has a 
general reply when the appellant gives any evidence. 

At the conclusion of the case for the respondents 
the leading counsel for the appellant will address the 
Bench, and he will either rely upon the legal insuf- 
ficiency of the original order, or the evidence on the 
part of the respondents, or he will seek to rebut the 
case set up, by evidence of his own. 

It is almost needless to observe, that the same strict- 
ness with reference to the rules of evidence, and the 
general course of proceedings should be observed as 
though the case were being argued and tried in one of 
the superior courts; and it may be here remarked, 
that when the court is sitting for the purpose of trying 
a matter of a purely civil character, it comes within 
the meaning of sect. 103 of the 17 & 18 Vict, c 125 
(the Common Law Procedure Act, 1854), and by virtue 
of that section, sects, from 19 to 32 inclusive of that 
statute are applicable to it. 

Powers to Amend,"] — ^It will here be convenient to 
draw attention to the powers of amendment possessed 
by the Quarter Sessions. By sect. 7 of the 12 & 13 
Vict. c. 45, it is enacted — 

That if npon the trial of any appeal to any Conrt of General oi. 
Quarter Sessions of the Pelice, against any order or judgment made mr 
given by any justice or justices of the peace, or if upon the return to 
any writ of certiorari, any objection shall be made on account of any 
omission or mistake in the drawing up of such order or judgment, ami 
it shall be shown to the satisfaction of the court, that sufficient grounds 
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wen in proof before the jostioe or jostioes mekiiig meh order er 
giriiig such judgment, to haTe authorised the drawing up thereof firee 
from the said omisaoo or mirtake, it shall be lawful for the eoort, upon 
sack terms as to payment of coets as it shall think fit, to amend aach 
order or jndgment, and to adjudicate thereupon as if no such omissioa 
or mistake had existed, &c. 

The 8th sectioii of the same statute makes provision 
for the amendment of any defective recognizance. 

Jtidgment as to Amendments to be FinaL'\ — ^And by 
sect. 9, it is enacted — 

That the decisions of the Court of General or Quarter Sessions of 
the Peace, upon the hearing of anj appeal as to the sufficiencj of anj 
statement of any grounds of appeal, and as to the amending, or refuaiog 
to amend any order or judgment of a justice or justices appealed 
against, or the statement of any ground or grounds of appeal, and as to 
the substitution of any new recognizance or recognizances as aforesaid, 
shall be final and shall not be liable to be reviewed in any court by means 
of a writ of certiorari, or mandamus, or otherwise. 

Reference to Arbitration^ — ^In certain cases the 
qaarter sessions have power, with consent of the par* 
ties, to refer the matters in dispute to arbitration* 
This subject, however, will be treated of hereafter. 

Decision of the Bench.'\ — When the case on each 
side is closed, the Bench will deliberate upon their de- 
cision, and the chairman having collected the opinion 
of the majority, will pronounce it bj ordering the 
conviction or order to be confirmed or quashed, or the 
rate (if such be the subject of appeal) to be amended. 
It is unusual for the Bench to give any reasons for 
their judgment. In considering their decision, all the 
justices have an equal voice, but none should take 
part in it if he be in any way interested in the result : 
{Reg. V. The Cheltenham Commissioners^ 1 Q. B.467; 
Reg. V. The Justices of Hertfordshire, 6 Q. B. 753 ; 
see Reg. v. Jfistices of Surrey y 26 L. T. 89 ; 21 L, J. 
195, M. C. J Reg. v. Justices of Suffolk, 18 Q. B. 416; 
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Iteg, y. Justices of Cambridgeshire, 25 L. T. Rep. 128; 
Reg, y. Justices of London^ 18 Q. B. 421 ; Reg, ▼• 
Stubbsy 29 L. T. 107.) The chairman has no casting 
vote. 

Equal Division of the Bench,"] — ^In the eyent of 
there being an equal diyision amongst the magistrates, 
the appeal should be ' adjourned to the next sessions, 
and again heard ; and so from session to session, until 
a majority is obtained on the one side or the other. 

Justices the absolute Judges of the Facts — Reservo' 
tion of a Case,] — ^It may be obserired, that upon an 
Appeal, the justices are the absolute judges of the^ac^ 
as a jury, and that they cannot, eyen if they would, 
remit any question of that kind to a superior tribunal : 
(Reg, V. The Justices of the West Riding of Vorhshire; 
Reg, V. The Justices of Kesteveny 3 Q. B. 810 ; Reg, y. 
Justices of the West Riding of Yorkshire, 1 New Sess. 
Cas. 247.) If, however, they doubt the legal inference 
to be drawn from the facts, or desire the opinion of 
the court upon any question of law, they may reserve 
a case, of which hereafter. As to what is a decision 
of a fact by a justice upon which the Queen's Bench 
will not interfere : {Reg, v. Palter, 26 L. J. 102, 
M. C. ; Reg, v. Dayman, 26 L. J. 128, M. C.) 

Effect of quashing Conviction or Order,] — Should 
the conviction or order be quashed the case is at an 
end, and the appellant will be discharged from all 
liability arising out of his former conviction. 

Decision as to Costs.] — Upon the pronouncing of 
their decision, the justices will determine as to the 
question of costs. The sessions have a very wide 
latitude allowed them upon this subject, it being quit6 
in their discretion whether or not they will allow any 
or what amount of costs. This subject is now 
governed by section 5 of the 12 & 13 Vict. c. 45, 
which enacts — 

That upon any appeal to any Coort of General or Qoarter SessioDB 
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of the Peace, the ooart hefore whom the same shall be brought ma/, if 
It think fit, order aod direct the partjr or parties against whom the 
same shall be decided, to pay to the other party or parties soch costs and 
charges as maj to such ooort appear jost and reasonable, sach costs to 
be reooTcrable in the manner prorided for the recorery of costs npon an 
appeal against an order or conviction by an act passed in the twelfth 
year of Her Majesty's reign, intitnled An Act to faeiUtate the pet" 
formance of the Duties of Justices of the Peace out of Sessions unthin 
England and Wales, toith respect to Summary Convictions and Orders, 
(11 & 12 Vict. c. 43, s. 27.) 

Under this section it has been held that the sessions 
has power to award costs upon an appeal being brought 
before them, although the court has, in fact, no jurisdic- 
tion to hear the case upon its merits, and the appeal is 
dismissed on that ground : {Reg, v. Padwicky 27 L. J. 
113, M. C.) 

Amount of Costs to be fixed by the Justices.^ — The 
costs when granted by the sessions form a part of the 
order, and the amount must be ascertained hj and in 
the order itself, before the conclusion of the sessions, 
and the sessions cannot delegate (unless bj consent) to 
the clerk of the peace or any one else out of sessions, 
the duty of ascertaining such amount: (Selwoodr. 
Mount, 1 Q. B. 726; Beg. v. Long, 1 Q. B. 740; 
Beg. V. Clark, 5 Q. B. 887 ; Beg. v. Mortlock, 7 Q. B. 
459 ; 14 L. J. 153, M. C.) 

The court will often at once order a fixed sum to be 
paid for costs, or they will direct the clerk of the peace 
to ascertain the proper legal costs of the party during 
the sessions, and then they will fix it at the amount so 
ascertained. Either course is perfectly correct, so that 
the justices actually ascertain and award the amount 
during the sessions. 

Mode of obtaining Payment of the Co;^.]— The 
mode by which the costs are obtained is now rendered 
uniform and certain by the 11 & 12 Vict. c. 43, s. 27» 
which enacts— 

That if npon any such appeal the Court of Qnarter Sessions shall 
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order either party to pay costs, such order sliall direct such costs to bo 
paid to the clerk of the peace of such courtf to be by him paid over to 
the party entitled to the same, and shall state within what time snch 
costs shall be paid ; and if the same shall not be paid within the time 
80 limited, and the party ordered to pay the same shall not be bound by 
any recognizance conditioned to pay snch costs, such clerk of the peace 
or his deputy upon application of the party entitled to snch costs, or of 
any person on his behalf, and on payment of a fee of one shilling, shall 
grant to the party so applying a certificate that snch costs have not 
been paid; and npon production of such certificate to any justice or 
justices of the peace for the same county, riding, division, liberty, city, 
borough, or place, it shall be lawful for him or them to enforce the pay- 
ment of such oosts by warrant of distress in manner aforesaid, and in 
default of distress he or they may commit the party against whom such 
warrant shall have issaed in manner hereinbefore mentioned, for any 
time not exceeding three calendar months, unless the amount of such 
costs, and all costs and charges of the distress, and also the costs of the 
commitment and oonyeying of the said party to prison if such justice or 
justices shall think fit so to order (the amount thereof beiDg ascertained 
and stated in such commitment) shall be sooner paid. 

• 

The conrse pointed out in the foregoing section is 
now the only one to be pursued, impliedly repealing as 
it does the provisions of any prior statute in which 
there is a different enactment as to the costs of appeal: 
{Beg. T. HelUery 21 L. J. 3, M. C. ; see also Eeg. v. 
Huntley, 23 L. J. 106, M. C.) 

OBBTIFICATX OF THE CLERK OF TBB PEACE THAT THE OOSTS OF 

AK APPEAL ARE NOT PAID. 

Office of the Clerk of the Peace for the (county) of 

(Title <^the Appeal,) 

I do hereby certify that at a Court of General Quarter Sessions 
of the Peace holden at in and for the said (oowify) on . last 

past, an appeal by A. B. against a conviction (or order) of J. S. esquire, 
one of Her Majesty's justices of the peace for the said (eotmty), came 
on to be tried, and was then beard and determined, and the said Court 
of Qeneral Quarter Sessions thereupon ordered that the said confictlon 
(or order) should be oonfirmed (or quashed), and that the nid 
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{appellant) shonld pay to the said (respondent) the sam of , for 

hU 00Bt8 incurred by him in the said appeal, and which sum was 

thereby ordered to be paid to the clerk of the peace of the eaid coanty, 

oa or before the day of , instant, to be by him handed 

o^er to the said (retpandeiU); and I further certify that the said aom 

for coats has not nor has any part thereof been paid in obedience to the 

said order* 

Dated the day of , 18 . 

6.H. 

(/>eptt<y) clerk of the peace. 

WABBA17T OF DISTRESS FOR COSTS OF AN AFFBAL A6AIHBT 

A coinnoTiON or order. 

■ } To the constable of , and to all other peace officers in 

'o toU, 3 the said (county) of 

Whereas, (ifc^ as in the warrants of dietreas hereinbefore given, to 
the end of the ttaiement of the conmction or order, and then that) and 
whereas the said A. B. appealed to the Court of General Quarter Sessions 
of the Peace for the said county against the sud conviction (or orderyf 
in which appeal the said A. B. was the appellant, and the said G. D. 
(or J. S., esquire, the justice of the peace who made the said conriction 
or order) was the respondent, and which said appeal came on to be 
tried, and was heard and determined at the last General Quarter Sessions 
of the Peace for the said county, holden at , on , and the said 
Court of General Quarter Sessions thereupon ordered that the said con- 
viction (or order) should be confirmed ,(or quashed), and that the said 
(appellant) should pay to the said (respondent) the sum of , for 

his costs incurred by him in the said appeal, which said sum was to be 
paid to the clerk of the peace for the said (count]/) on or before 
the day of ,18 , to be by him handed over to the aaid 

(C />.): and whereas the (d^fiUy) clerk of the peaoe of the Baid 
(county), hath on the day of , instant, duly certified that 

the said sum for costs had not then been paid.(*) These are therefore to 
oommand you in Her Majesty's name, forthwith to make distress of the 
(poods and chattels of the said (A» B,\ and if within the space 
of days next after the making of such distress, the said last- 

msotioned sum, toi^ether with the reasonable charges of taking and 
kssping the said distress shall not be paid, tiiat then yon do sell the 
said goods and chattels so by yon distramed, and do pay the moiiey 
•rising from sneh sale to the clerk.of the Justioss <^ ths psagse 
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fwr the diTiNon of , in the said (county) that he may pay and 

apply the same as by law directed, and if no sach distress can be fonnd, 
then that yon certify the same nnto me, to the end that sach proceed- 
ings may be had therein as to the law doth appertain. 

Given nnder my hand and seal this day of , in the 

year of onr I^rd ^ at , in the (county) aforesaid. 

J. N. [l. 8.] 

WABRANT OF OOMtflTlIENT FOR WANT OF DISTRESS VX THE LAST 

CASE. 

— — ) To the constable of , and to the keeper of the (Hottae of 

to wU. 3 Corretjtion) at , in the sud (county) of . 

Whereas (^., as in the last form to ^ tuterisk (*)i and then ihas)\ 
and whereas afterwards, on the day of iu the year afore- 

said, I, the nndersigned, issned a warrant to the constable of , 

commanding him to levy the said sum of , for costs, by distress 

and sale of the goods and chattels of the said A. B. ; imd whereas it 
appears to me, as well by the retam of the said constable to the said 
warrant of distress as otherwise, that the said constable hath made dili- 
gent search fot the goods and chattels of the said A. B., bat that no 
snfficient distress whereon to levy the snm above mentioned could be 
fonnd: these are therefore to command yon, the said constable of , 
to take the said A. B, and him safely to convey to the (Howe of Cor^ 
rootitm) at afores«d, and there deliver him to the said keeper thereof, 
together with this precept; and I do hereby command yon, the said 
keeper of the said (Bouse of Correction)^ to recdve the said A. B. into 
yoar enstody in the said (House of Correction)^ there to imprison him 
(and keep km to hard labour) for the space of , unless the 

said snm, and all costs and charges of the said distress (and of the com- 
mitment and convejfing of the said A. B. to the said House of Correc- 
tion), amounting to the farther sum of , shall be sooner paid 
nnto yon the said keeper, and for year so doing this shall be your suf- 
ficient warrant. 

Given nnder my hand and seal this day of , in the 

year of onr Lord at , in the (county) aforesaid. 

J. N. [Ij. s.] 

Payment to Constable or Gaoler."] — By section 28 
of the lift 12' Vict, c 43, the constable and gaoler 
[m. c] 2 D 
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flre empowered to receive the amounts due from the 
defendant, and thereupon to discharge him. 

Estreating Recognizances,"] — ^With reference ta 
estreating recognizances, it will be sufficient to direct 
the reader's attention to Dickinson's Q. Sess. 994, 
and Burn's Justice, vol. 5, tit. '< Fines, Forfeitures," &c 

Enforcing Orders of Sessions.] — ^Before the passing 
of 12 & 13 Vict. c. 45, the only method of enforcing 
obedience to an order of quarter sessions was by 
indictment for disobedience : (see Beg. t. Brishy^ 18 
L. J. 157, M. C), a proceeding which was obviously 
open to many very serious objections. By the 18th 
section of that statute, however, a summary method of 
enforcement is prescribed, by application to the Court 
of Queen's Bench, or a judge at chambers. The 
section is as follows : 

That io all cases where any order shall be made bj anj Court of 
General or Qaarter Sessions of the PeacOi it shall be lawfol for the 
Court of Queen's Bench, or for any judge of that court at chambers, 
either in term or vacation, upon the application of any person entitled 
to enforce such order, and upon the production of a copy of such order 
under the hand of the clerk of the peace, or his deputy, and upon proof 
of refusal or neglect to obey such order, to order and direct such order 
of the Court of General or Qaarter Sessions to be remoyed into the said 
Court of Queen's Bench, and thereupon such order shall be of the same 
force and effect, and may be enforced in the same manner as a rule made 
by the Court of Queen's Bench ; and all the reasonable costs and charges 
attendant upon such application and removal shall be recoverable in 
like manner as if the same were part of such order. 

Method of Proceeding.] — If, therefore, the party ia 
respect of whom any such order of sessions is made, 
refuses or neglects to obey it, it will be competent for 
any person who is entitled to enforce it, to apply for 
that purpose either to the court or a judge at chambers 
in term time, or to a judge at chambers in vacation. 
In order to do this, the party must obtain a copy of 
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the order from the clerk of the peace, under his 
hand or that of his deputy, the fact of which should he 
verified by affidavit ; there should also be proof by 
affidavit, that the party has refused or has neglected to 
obey such order ; and upon these materials the court 
upon motion, or the judge at chambers upon appli- 
cation, will order that such order of sessions shall 
be removed into such Court of Queen's Bench. The 
application will be for an order merely, and not 
for a writ of certiorari : {Hawker v. Field, 20 L. J. 
41, M. C.) when returned it may be enforced by a 
writ of ^fieri facias or an attachment according to 
circumstances as pointed out by the practice of the 
Queen's Bench. It may here, however, be observed 
that the foregoing section does not apply to an order 
of Quarter Sessions to abate a nuisance made after a 
trial of an indictment for a nuisance : {Beg. v. Bateman, 
27 L. J. 95, M. C.) 



2 D 2 
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CHAPTER XXIV. 

THE RESERVATION OF CASES AFTER NOTICE OF APPEAL 
AND REFERENCES TO ARBITRATION UPON APPEALS 
TO THE SESSIONS. 

Where upon the trial of an appeal at the Quarter 
Sessions, the Bench feel a doubt as to the law applicable 
to anj state of facts, they have power to reserve a 
special case upon the point for the opinion of the Court 
of Queen's Bench, provided the writ of certiorari, 
whereby such case may be removed, is not taken away. 
This course of proceeding has, in practice, been found 
so convenient, that recently the Legislature has con- 
ferred somewhat similar powers without compelling 
the parties to go, in the first instance, to the sessions. 
Not only, however, has the Legislature in this way 
afforded a convenient method for deciding questions 
purely of law, but by introducing into the practice of 
Quarter Sessions the popular machinery of reference 
to arbitration, it has established a means of deciding a 
variety of intricate and complicated questions, highly 
beneficial to the ends of justice. 

Statement of a Case without goino to the 
Sessions pretiouslt. 

Before the passing of the 12 & 13 Vict. c. 45, no 
power existed out of sessions of reserving a case for 
the opinion of the court above upon any question of 
law or fact. But by the 1 1th section of that statute, 
it is enacted — 

That at any time after notice gifen of appeal to any Court of Cfenera 
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or Quarter Session of the Peace against anj jadgment, order, rate, or 
other matter (except an order in bastardy, or a proceeding under or 
hj yirtne of any of the statutes relating to Her Majest/s revenne of 
excise or customs, stamps, taxes, or post office) for which the remedy 
is by snch Appeal, it shall be lawful for the parties by consent and by 
order of any judge of one of the Superior Courts of Common Law at 
Westminster, to state the facts of the case in the form of a special case 
for the opinion of such superior court, and to agree tliat a judgment in 
conformity with the decision of such court, and for such costs as such 
court shall adjudge, may be entered on motion by either party at the 
4Bession8 next, or next but OQe after sudi decision shall hare been given ; 
and such judgment shall and may be entered accordingly, and shall be 
of the same effect in all respects as if the same had been given by the 
Court of Greneral or Quarter Sessions upon an appeal entered and 
continued. 

Over what maUers^ when and how Case may be 
stated,"] — ^It will be seen that the statute applies, with 
the exceptions stated, to all judgments^ ordersy rates, 
and other matters in which there is an appeal to the 
Quarter Sessions. Before, however, advantage can 
be taken of the enactment, notice of appeal must, in 
&ct, have been given, and the proceeding must be bj 
mutual consent, that is, both the appellant and the 
respondent must agree to a case being stated, and to 
being bound by the result. Unless a case reserved at 
the Quarter Sessions, the Bench have nothing to do 
with it, and if the appellant and respondent agree to a 
<mse being stated, it is all that is required. In many 
cases the Bench will undoubtedly be themselves re- 
spondents, and they always are such in cases of sum- 
mary convictions, unless some other party is pointed 
ouU The statute uses the word '^ parties^'* as though 
the consent to the stating of a case must not necessarily 
be by the persons who legally stand in the relative 
position of appellant and respondent; but if this be so. 
it is difficult to see how the concluding provisions of 
the clause are to be carried oat as against any one who 
does not stand legally in the position of either appel- 
lant or respondent. 

2 D 3 
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The course to be pursued.'] — ^If it is intended to 
take advantage of this section, the proceedings will be 
as follows : — ^Notice of appeal must be given, and then 
a consent should be obtained, which had better be in 
writing, that the facts in dispute shall be stated under 
the provisions of this statute in the shape of a special 
case for the opinion of one of the superior courts. An 
application upon such consent will then be made to a 
judge for an order for the facts to be so stated in the 
form of a special case for the opinion of such conrt, 
&c. ; hereupon an order will be made which wiU 
also contain the terms of submission mentioned in 
the concluding portion of the section. The special 
case will then be drawn by the appellant, and sub* 
mitted to the other side for approval, and if the par* 
ties cannot agree upon the facts, reference should be 
made to the justices who heard the case, to settle 
them. There is no particular form of case required ; 
the facts, however, should be clearly stated, and the 
question or questions upon which the court are to 
decide concisely set out. 

The special case may be in the following form : — 

SPECIAL CASE OUT OF 8B88ION8 BY VIRTUB OF SEOnON 11 OF 

THE 12 & 13 Vict. c. 45. 

In the Qneen's Bench, Common Pleas, 
or Exchequer of Pleas. 

In the matter of an mformatton or 
complaint wherein A. B. was in- 
formant or complunant, 
and 
G. D. defendant. 

At a petty sessions faolden in and for the division of , in the 

{county) of , on the day of , before , jnstiees 

of the peace acting in and for the said (cotmtt/) of , one C. D. 

of , (labourer)^ was charged in and by a certain (information, com* 
plaint, or tummoni) for that (here ttate the tubject-matter of the infbf^ 
motion, eon^lauU, or iwnmons) ; and the said C. D. being present then 
and there, the said charge was dnly heard by the justices aforesaid fai 
dne form of law ; and whereas, npon snch hearing it was proved in 
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eTidenoo on (he part of the informaot (or complaioant) that (hare skUe 
ihe faett tohich give rise to the question or quettione to he decided) : 
and whereas apon the hearing of the said information (or complaint) 
as aforesaid, the said C. D. was dnly convicted hj the said Justices as 
aforesaid, of the said offence (or the said C. D. was adjudged to 
pay, ^., (u in the order), and it was hereby adjudged (as in the ooi^ 
vietion or order): and whereas the said C. D. hath giyen due notice of 
appeal against the said conviction (or order): and whereas it hath been 
agreed by and between the said C. D. and the said , who are the 

respondents in the said appeal, that pursuant to the provisions of an 
act passed in the session of Parliament holden in the twelfth and 
thirteenth years of the reign of Hex Majesty Queen Victoria, entitled 
" An Act to amend the Procedure in Courts of General and Quarter 
Sessions of the Peace in England and Wales, and for the better 
Advancement of Justice in Cases within the Jurisdiction of those 
Courts," the facts of the said ease should be stated in the form of a 
special case for the opinion of the Court of Queen's Bench (or Common 
Pleas, or Exchequer of Pleas): and whereas in pursuance of such 
agreement, an order hath been made by the Honourable Mr. Justice , 
which order is as follows (here set out the order,) 

The question for the opinion of tho court is (here state the question 
at issue,) 

If the court shall be of opinion in the a£5rmative thereof, then the 
said C. D. agrees that a judgment in conformity with such decision 
and for such costs as the court may adjudge, may be entered on motion 
by the respondents at the sessions next or next but one after such 
decision shall have been given. 

If the court shall be of a contrary opinion, then the respondents agree 
that a judgment in conformity with the decision of such court, <and for 
such costs as such court may adjudge, may be entered on motion by the 
s§id C. D. at the sessions next or next but one after such decision shall 
have been given. 

(The case can easily be modiJUd to suit pecuHcer drcumstanees.) 

(ft shotdd be signed by the parties^ their counsel or attorneys*) 

Practical Proceedings,^ — When fairly copied, it 
should, with the order attached, he set down for argu* 
ment in the Crown paper of the Queen's Bench, or the 
special paper of either of the oth^ two courts. It will 
then come on for argument in its turn, and counsel 
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being heard for the respective partieB, the coart will 
give judgment. Paper books will have to be delivered 
to the judges pursuant to the practice of the court 

Upon this, a rule will be drawn up embodying the 
decision of the court, and upon this rule application will 
be made to the sessions next or next but one after the 
decision that judgment shall be entered in conformity 
therewith. Notice of this intended application should 
be given to the other side. 

The judgment so to be entered is directed by section 
11 of the 12 & 13 Vict. c. 43, to be of the same effect, 
in all respects, as if the same had been given by the 
Court of General or Quarter Sessions, upon an appeal 
duly entered and continued. 

Befebence to Abbitbation without going to 
« THE Sessions. 

In addition to the power conferred upon the parties 
to state a case for the opinion of the court, they are 
enabled by mutual consent in certain cases to refer the 
subject-matter in dispute to arbitration. This power 
b provided for by section 12 of the 12 & 13 Vict. 
c. 45, which, after reciting that, by a statute passed in 
the tenth year of King William the Third, intituled 
An Act Jor determining Differences by Arbitration^ 
provision was made for rendering more effectual the 
awards of arbitrators in the case of controversies and 
disputes for which there is no other remedy but by 
personal action or by suit in equity, and that it is 
expedient in like manner to facilitate and render more 
effectual references to arbitration of controversies and 
disputes, for which the remedy is by appeal to the 
Court of General or Quarter Sessions of the Peace, 
enacts — 

That at any time after notice giFen of appeal to any Coortof General 
<or Quarter Seftuons of tbe Peace against any order, rate, or other 
matter (except a Bnounary conTiction or an order in bastardy, or any 
proceeding under or by virtue of any of the statates relating to Her 
HajeBty*8 re? enne of escise or cuitoma, stamps, taxes, or post-office)i for 
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mlmh the remedy U bj sneh appeel, it shall be lawful for the partni, bj 
^emselTes or their attomeya, and bj order of a judge of Her Majesty'f 
-Ooort of Qaeen'e Beneb, to submit the matter or matters of such appeal 
to the award or umpirage of anj person or persoos, and to agree that 
soeh submission should be made a rule of the said Court of Qneen'a 
Bench, and to insert such agreement in their submission or the tat^ 
dition of the bond or promise whereby they oblige themselves rsspeo- 
tiTely to submit to the award or umpirage of such person or persons | 
and therenpon such and the like proceediogs in all respects shall and 
may be taken with regard to submissions under this act, and to 
enforcing awards or umpirages thereupon, and to setting aside the samo^ 
as are anthoriaed by the said aet of King William the Third, with 
regard to oases therein provided for; and every award or umpirage 
duly made under this act shall be as Innding and efiectual to all 
intents as if the same had been a regular judgment of the said Court 
of General or Quarter Sessions, and shall and may, on the application of 
either party, be enrolled among the records of the said'Coort of Sessions* 

To what Cases applicable^] — This section, it will 
be observed, is confined to orders, rates, and other 
matters; summary convictions, &c. being expressly 
excluded from its operatioti. Its limited operation 
will therefore necessarily restrict its adoption. As the 
practice upon the subject is that upon references 
generally, it will be unnecessary further to pursue the 
subject. 

Befebence to Abbitratiox bt the Ck)UBT OF 

Qdarteb Sessions. 

Of a very similar nature to the powers before noticed 
of a reference to arbitration by the parties without 
first going to the sessions are those possessed by the 
Court of Quarter Sessions upon the hearing of an 
appeaL By section 13 of the 12 & 13 Vict. c. 45, it is 
enacted — 

That it shall be lawful for any Court of General or Quarter Sessions 
of the Peace before which any appeal (except against a summary 
conviction or an order in bastardy, or any proceeding under or by 
virtue of any of the statutes relating to Her Majesty's revenue of 
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«xdBe or costoms, Btamps, taxes, or post-office) shall be brought to 
order with consent of the parties or their attorneys, that the matter or 
Snatters of snch appeal be referred to arbitration to such person or 
persons, and in such manner and on such terms as the said court 
shall think reasonable and proper; and such order may be made a rule 
of the Court of Queen*s Bench on the application of either party ; and 
the award of the arbitrator or arbitrators, or umpirage of the umpire 
may on motion by either party at the sessions next or next but one 
after such award or umpirage shall have been finally made and 
published, or after the decision of the Court of Queen's Bench, on any 
motion for setting aside the same, be entered as the judgment of the 
Court of General or Quarter Sessions in the appeal, and shall be as 
binding and effectual to all intents as if given by the said court: 
provided always, that the Court of Queen*s Bench may if it think fit 
on application within the term next after the making and publication 
of such award or umpirage, either refer the case back again to the 
same arbitrator or arbitrators or umpire, or wholly set aside the award 
or umpirage already made, and may in the latter event order the 
Court of General or Quarter Sessions to enter continnances and hear the 
appeal. 

By the Hth section of the same enactment provision 
is made for the contingency of the arbitration becom* 
ing abortive. The section runs thus :— 

That if upon any reference to arbitration under this act, it shall be 
made to appear to the Court of Queen's Bench, that either from the 
death of the arbitrator or arbitrators, or umpire, or from any other 
cause it has become impossible that an award or umpirage can be 
made, it shall be lawful for the said court to order the Court of General 
or Quarter Sessions of the Peace to enter continuances and hear the 
appeal. 

And by the 15th section it is enacted — 

That the several provisions relating to arbitrations contained in an 
act of the fourth year of King William the Fourth, btitnled An Ad 
for the further AmendmetU qf the LaWy and the better Advancememt 
qf Justioey shall be deemed and taken to be applicable to arbitrations 
under this act; and in eveiy such arbitration the arbitrator or 
Arbitrators, or umpirei shall have the same power of amendment which 
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the Conrt of GeDeral or Quarter Sessions of the Peace woald haye bad 
on the trial of the appeal. 

With powers so ample as those conferred by the 
above sections, references to arbitration by the Coart of 
Qaarter Sessions have in practice been peculiarly con- 
venient, particularly in cases of disputed rating (es- 
pecially of railways), in which many nice and difficult 
points frequently arise, requiring much careful and 
patient investigation: (Reg, v. The Great Western 
Railway, 15 Q. B. 389.) 

Granting a Special Case at Sessions for the 
Opinion of the Queen's Bench. 

From the decision of the Court of Quarter Sessions 
as of right there is no appeal. The justices, however, 
if they think fit, may, in any given case in which they 
are in doubt upon a question of law, reserve the point 
in the shape of a special case for the opinion of the 
Court of Queen's Bench; provided the writ oi certiorari 
by which such case is removed is not taken away. 

When a Case should he granted,"] — The jurisdiction 
of justices upon appeals, placing them in the situation 
of both juries and judges, having as well to ascertain 
the facts as to apply the law, it is in their discretion 
alone to grant or withhold a case ; should they, how- 
ever, entertain a reasonable doubt upon any question 
of law governing their decision, they will, at the in- 
stance of either party, or upon their own motion, grant 
a case in order that such doubt may be solved by the 
court above. As the only matter upon which the 
sessions can seek the opinion of the court above is one 
of law, they must ascertain for themselves the facts of 
the case, leaving it merely to the court above to draw 
from them the proper legal inferences. 

Appeal to be heard out before granting a Case.] — 
Before granting a. case, however, the sessions will hear 
out the appeal in order to pronounce a decision the one 
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way or tbe other, it being thdr dnty to ascertain the 
facts, and decide upon them contingently npon the ulti- 
mate decision of the court above. In Reg, y. The 
Justices ofKesteven (3 Q. B. 810; 13 L. J. 78, M. C), 
Lord Denman, C. J., said — 

In this caae there is one thing utisfactory: it most now be taken 
to be nnivenally known that tbia eonit will not decide a question 
meielj for the porpoee of putting an inferior coort in motion, with a 
Tiew to its entering npon a particular trial: we will gi^e an opinion 
upon, a point of law if the decision of the inferior court shall render it 
necessary, but if thej ask us merely whether they are to go forward or 
not, we will not tdl them merely to create new expense, and new liti- 
gation. 

How Case prepared."] — ^If the Bench decide upon 
granting a special case, though in contemplation of 
law, it is deemed to be stated by them^ and for their 
guidance; in practice it is usually drawn by the counsel 
of the party for whom it is required. 

The case then will be drawn by the junior counsel 
of the party against whom the decision has been pro- 
nounced, by whom it will be sent to the junior counsel 
of the opposite party for perusal and approbationi IS 
they agree to it, they mutually sign it. If they dis- 
agree upon the facts or point to be referred, they refer 
to the chairman to decide between them. No par- 
ticular form of cade is required, but the following form 
may be adopted: — 

In the Queen's Bench, 

In the matter of an appeal 
Between A. B. appellant, 

and 
C. D. and £. F. rtspondentB. 
This was an appeal against a convictioD under the hands and 
seals of C. D. and £. F. esquues, two justices acting m and Ut the 
county of , at a petty session of the peace, holden before them 

at in and for the diiision of , in the said county 

of , on the day of , 1S5 • 

Tbe said appeal was tried at the Quarter Sessions of the 
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Peace for the said coantj, holden at , on the day of 

in the year aforesaid, when the court confirmed (or quashed) the said 
coDvictioD, Bobject to the opinion of the Coart of Qaeen's Bench upon 
the following 

CASB. 

Here state thejaets of the c(ue as admitted to have been proved on 
the trialj care being taken that the point upon which the question arises 
is clearhf set firth. The case may then oonchdej 

If the court shall be of opinion (stating clearly the question), then 
the said convictiMi shall stand confirmed. 

But if the court shall be of a contrary opinion, then the said convic- 
tion shall be quashed. G. H. for the appellant. 

I. J. for the respondents. 

{Ifthe appeal has been against an order, the case can be modified.) 

The special case, having been settled and signed by 
the respective parties, is deposited with the clerk of the 
{>eace, who thereupon makes out a fair copy thereof 
to be returned to the Crown Office upon a certiorari 
issuing for the purpose of carrying it up. 

The subsequent proceedings, whereby the case is 
removed and ultimately argued, belonging more pro- 
perly to the practice of the Crown officer, need not be 
further referred to here. 

Reserying a Case for the Opinion op the Court 
FOR Crown Cases Reserved. 

Since the passing of the 11 & 1 2 Vict. c. 78 (An Act 
for the further Amendment of the Administration of the 
Criminal Law), the Court of Quarter Sessions have 
power to reserve any question of law which shall have 
arisen on the trial for the consideration of the judges 
of the courts above, and thereupon they may respite 
execution of the judgment, or postpone the judgment 
until such question shall have been considered and 
decided, and in either case may either commit the 
prisoner convicted to prison, or take a recognizance 
with one o» two sureties in such sum as they shall 
think fit, conditioBed to appear at such time or times 

[M. C] 2 E 
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as the coart shall direct and receive judgment, or to 
render himself in execution, as the case may be. 

The statute requires no particular form of case to be 
adopted. It should, however, carefully set out any 
fact necessary for the decision of the court. 

The following case may be taken as a good general 
precedent : — 

In the Court for the Consideration 
of Crown Cases Reserved. 

The Qaeen on the prosecution of A. B. 

against 
William Dovey and Elizabeth Gray. 

At the Epiphany Qaarter Sessions for the county of Hants, holden at 
Winchester on the day of 185 , William Dovey and 

Elizabeth Gray were charged on an indictment (a copy of which is 
hereunto annexed) in the first connt with stealing, and in the second 
count with receiving twelve turkeys, knowing them to have been stolen. 

Dovey, and a man named Hodder who had absconded, both resided at 
Brook, in the county of Hants, near the premises of the prosecutor, 
from which the property was stolen ; they were both in company with 
others at a public-house at eleven o'clock on the night the turkeys were 
stolen, and at eight o'clock on the following morning they were seen 
together ten miles from Brook, on the road from that place to Salisbury, 
with a horse and cart belonging to Dovey. The same day Dovey sold 
two of the turkeys at Salisbury, and the other prisoner, Elizabeth Gray, 
who resided at Salisbury, was proved to have disposed of the remaining 
ten at Salisbury on the same day. 

The prisoner Dovey made a statement which was given in erideoce^ 
that he was called up at two o'clock in the night on which the turkeys 
were stolen, by Hodder, who brought the turkeys to him in a tack, and 
that he took them to Salisbury and sold them for Hodder. 

The jury returned a verdict of guilty against both prisoners on the 
second count for receiving. 

It was objected by counsel for Elizabeth Gray, citing R, v. Mcusmff* 
ham (2 Moo. C. C. 257), that the prisoners could not be convicted, inas* 
much as the indictment charged a joint receiving, whereas the evidenoe 
showed separate acts of receiving ; and at the suggestion of counsel, it waa 
put to the jury whether they found a joint or separate receiving ; upon 
which they returned the following verdict: — "We find that William 
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Dovej receiyed on the road between Brook and Salisbory, and Elizabeth 
Gray at Salisbury. The prisoners were not together at the time." 

Sentence of imprisonment was passed upon both prisoners and execution 
respited. Elizabeth Gray was admitted to bail, and William Dovey 
was remanded to prison until the question arising on this conviction 
shall have been decided. 

The opinion of the court is prayed whether, npon this Terdict, the 
judgment giren ought to be reversed in favour of both or either of the 
prisoners. 

(Singed) C. D., Chairman. 

{In Vieforegoing com the conviction of Gray was reversed.) 

The 2nd section of the statute provides for the 
decision of the court above being certified to the clerk 
of the peace, who is to enter the same on the original 
record in proper form, and a certificate of such entry 
under his hand in the form (or as near it as maj be), 
in the schedule, is to be transmitted to the sheriff or 
gaoler in whose custody the party convicted shall be, 
which certificate is to be a sufficient warrant, &c. 

The following is the form of certificate : — 

Whereas at the sessions of the peace for the county of , held 

on , before , and others their fellows, A. B., late of , 

(JabourerX having been found guilty of felony, and judgment thereon 
given that (^etate ike nibstance)^ the court before whom he was tried, 
reserved a certain question of law for the consideration of the Justices of 
either Bench and the Barons of the Exchequer, and execution was 
thereupon respited in the meantime. This is to certify that the said 
justices and barons having met in the Exchequer Chamber at West- 
minster on the day of , it was considered by the said 
justices and barons there that the judgment aforesaid should be 
annulled, and an entiy made on the record that the said A. B. ought 
not, in the judgment of the said justices and barons to have been con- 
victed of the felony aforesaid ; and you are therefore hereby required 
forthwith to discharge the said A. B. from your custody. 

To the gaoler of , and the sheriff of , and all 

others whom it may concern. 

(Signed) E. F. 
Clerk of the Peace for the county of 
2 E 2 
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Ab the provisions of this statute are not more appli- 
cable to Courts of Quarter Sessions than to those of 
Oyer and Terminer and Grenend Graol Deliyerj (the 
assizes), and are to be found treated upon in the 
various works devoted to the criminal law generally, 
it will be sufficient here to indicate the general object 
of the statute, leaving the practitioner or student to 
obtain more minute information from the pages of 
those works which are devoted to the elucidation of 
the criminal law at large. 



«■ 
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CHAPTER XXV. 

THE STATEMENT OF A CASE BY JUSTICES UPON 
A SUMMARY CONVICTION OR ORDER. 

The recent statute of the 20 & 21 Vict. c. 43 ("An 
Act to Improve the Administration of the Law so far 
as respects Summary Proceedings before Justices of 
the Peace"), which gives a right to either party upon 
a complaint or information before a justice of the peace 
who is dissatisfied with the determination, as erroneous 
in point of law, to require a case to be stated for the 
opinion of one of the superior courts, has removed 
from the administration of justice at petty sessions one 
of its greatest defects, and has proved in its operation 
to be at once as convenient and satisfactory to the 
suitors in these courts, as it has been assuring and sup- 
porting to the magistrates in the discharge of their 
important duties. 

The rights conferred by this statute are chiefly em- 
bodied in the 2nd section, which enacts that — 

After the hearing and det^TDination by a jastioe or jastices of the 
peace o{ any information or complaint which he or they hiive power to 
determine in a sammary way by any law now in force, or hereafter to be 
made, either party to the proceeding before the said justice or jnstices 
may, if disaatisfied with the said determination, as being erroneous in 
point of law, apply in writing, within three days after the same, to the 
said justice or justices, to state and sign a case setting forth the fadts 
and the grounds of such determination, for the opinion thereon of one of 
the superior courts of law, to be named by the party applying ; and 
such party, hereinafter called '<the appellant," shall within three 
days after receiving such case transmit the same to the court named in 
his application, first giying notice in writing of such appeal, with a copy 

2 B 3 
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of the case so stated and signed to the other partj to the 

in which the determination was given, hereinafter called " the roBpon- 

dent" 

Considerations before deciding upon requiring a ccue 
to be stated,"] — Should the decision of the justices be of 
such a nature as to warrant the belief that it will be 
reversed upon a case stated under this statute, it will, 
nevertheless, be well to consider maturely whether or 
not it will be desirable to require such case to be stated, 
and the following considerations will properly be enter* 
tained. First. It is only with reference to some error 
in point of law that a case can be stated under the 
section, the justices being still the sole judges as regards 
any question of fact. If^ therefore, the only objection 
to the decision of the justices be that they have given 
too much weight, or not enough to certain facts, have 
decided against the weight of evidence, or have drawn 
unsound conclusions, in fact, from the evidence adduced, 
no ground for a case will exist. Second. It may be, 
however, that an objection exists both to their decision 
upon the facts and as to the law. In such case it will 
be proper to consider whether or not any right of 
appeal is given to the quarter sessions. If there be, 
then it must be well considered whether it is advisable 
to take advantage of such right of appeal, or require a 
case to be stated. Now the advantages and disadvan* 
tages of the one course over the other are these. By 
an appeal to the quarter sessions the entire case is open 
to the appellant, and he can avail himself of every de- 
fence involved both in law and fact as he could have done 
before the justices at petty sessions, with this farther 
advantage, that if there be any inherent legal defect 
upon the face of the proceedings, the quarter sesdons 
may probably grant a case upon the point, or their 
order may be removed by certiorari into the Queen's 
Bench, and there quashed ; and it must be remembered 
that on having a case stated under this statute, the 
appellant loses his right of appeal to the quarter 
sessions, it being enacted by section 14, that by appeal* 
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ing under this act the appellant is to be taken to have 
abandoned any right of appeal which he may haye had 
to the quarter sessions. On the other hand, the costs 
of an appeal to the sessions, involving, as they will, if 
the appellant be unsuccessful, the expenses of the 
respondent, his witnesses, counsel, &c., will be very 
considerable, very far exceeding the cost of a case under 
the statute, whilst the delay in obtaining a final decision 
may be much greater, without the satisfaction of 
having obtained the highest legal opinion upon the 
question. Third* That as regards a decision by jus- 
tices against the informant or complainant^ that whilst 
a statute rarely gives him a right of appeal to the 
quarter sessions, his only method of reviewing or re- 
versing their decision, where no such appeal exists, will 
be by a case under this statute, the determination of 
which, however, in favour of the respondent, would 
involve him (the appellant) in considerable costs. 
Fourth, That the right of having a case stated, exists 
only where the determination of justices is upon a com^ 
plaint or information^ and that it does not exist where 
the decision is not founded upon either of these pro- 
ceedings, as where the decision is upon an application 
for a license. 

Application to justices to state a ca«e.]<— Supposing 
therefore it has been determined to take advantage of 
the provisions of this statute and to require a case to 
be stated, it will be necessary that within three days 
after the determination, to apply in writing to the 
justice or justices to state and sign a case, setting forth 
the facts and grounds of such determination, for the 
opinion of one of the superior courts of law to be 
named by the party applying. 

Service of notice on Justices to state a ease,'] — ^The 
notice here referred to should be served upon each of 
the justices whose determination it purports to be, by 
delivering it personally or by leaving it at their places 
of residence ; and as an additional caution, it will be 
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well to deliver a copy also to their clerk. The notice 
may be in the following form: — 

VOBM OF NOTICX. 

To A. B. and 0. D. esqniiefl, two of Her Majestj's jastices of tbo 
peace acting in and for the conntj of 

In the matter of an information (or complaint), wherein E. F. was 
informant (or complainant), and I, the undersigned <3t. H. was defen- 
dant, heard before and determined by yon at in the said conntj , 
on the day of instant. 

Gentlemen, — I- hereby give you notice that * pursuant to the pro- 
Tisions of the 20 & 21 Vict, c 43, entitled " An Act to improve the 
administration of the law, so far as respects summary proceedings 
before justices of the peace,** I, being dissatisfied with your determi- 
nation of the said information (or complaint), do require you to state 
and sign a case setting forth the facts and grounds of your determina- 
tion upon the hearing of the said information (or complaint), in order 
that I may take the opinion thereon of Her Majesty's Court of QueenlB 
Bench (or Common Pleas or Exchequer of Pleas.) 

Dated this day of ,, 185 . 

I am, gentlemen. 

Yours, &c., 

G. H. 
(Place of abode,) 

This form can be modified to suit the case of the 
informant or complainant being the party reqairing' 
the case. 

Within whatjime the notice to be given."] — This 
Remand of a case is to be made within three days after 
the determination, one day being indasive, and the 
other exclusive — thus, if the determination be pro- 
nounced on Monday, the last day for giving notice will 
be the Thursday following. Some doubt exists as 
to wlien the notice should be given if the last day 
be a Sunday. In Peacock v. The Queen (31 L. T. Rep. 
101), which was a case under this statute, the matter 
was heard before the justices on a Thursday, and 
the application to them to state a case was made on 
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the following Monday, and this fact heing noticed by 
the justices in the case stated by them, it was objected 
upon the argument that the notice was not given 
within the three days. The court seems to have held 
that the notice was too late, and dismissed the appeal. 
The report of the case is very short and most unsatis- 
factory, no cases or authorities appearing to. have been 
cited, as they may have been in support of the validity 
of the notice. Should this point again arise, we have 
little doubt of its being otherwise decided, and that it 
will be held, that under such circumstances the service 
on the Monday is good service. By the 29 Car. 2^ 
c. 7, it is enacted, " that no person or persons upon 
the Lord's day shall serve or execute, or cause to bd 
served or executed, any writ, process," &c., and it has 
been held, that a notice of appeal is process within this 
statute: {Reg, v. 7%c Justices of Middlesex, 17 L.^J. 
Ill, M. C.) By the 7 & 8 Vict. c. 101, s. 4, 
the putative father in an order of affiliation, if 
he desires to appeal against such order, must give 
notice of appeal within twenty-four hours after the 
adjudication. In the foregoing case of Jieg. v. The 
Justices of Middlesex, the adjudication was at five 
o'clock on a Saturday, and the notice of appeal was not 
served until the following Monday morning. Upon 
the case coming on at the Quarter Sessions, the court 
held the notice of appeal bad for the reason that it was 
not given within the twenty-four hours, and they 
dismissed the appeal; upon the question, however, 
coming before the Queen's Bench, that court held the 
notice well given, and made absolute a rule for a man- 
damtis to the sessions to hear the appeal. Mr. Justice 
£rle in giving judgment, said, " I am also of opinion 
that the notice of appeal would come within the mean* 
ing of the word ' process' in the statute of Charles. 
It is a notice of what one court has decided, and it 
authorizes another court to take further proceedings. 
It is therefore in the nature of process and, by analogy 
to the cases as to declarations in ejectment and other 
proceedings, inter partes, it cannot be served on 
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Sandaj.'* In like manner, under the present statute, 
the application for a case is in the nature of process, 
and it is difficult to kee anj distinction in principle 
between the two cases. However, as the Common 
Fleas have decided as before mentioned in Peacock v. 
2%e Queeny their decision must be treated as the correct 
exposition of the law until reversed, and it wiU be well 
therefore that the defect exhibited in that case should 
be carefully avoided, and that where the last of the 
three dajs falls upon a Sunday^ the notice for the 
case should be given not later than the preceding 
Saturday. 

The statute does not require the justices to state the 
case within any particular time. 

Appellant to enter into a recognizance — Discharge 
out of custody,} — ^At the time of making such applica- 
tion, and before the case is to be stated and delivered to 
him, the party applying for it is to enter into a recog- 
nizance before a justice or justices with or without 
surety or sureties, and in such sum as the justices shall 
think fit, conditioned without delay to prosecute such 
appeal, and to submit to the judgment of the superior 
court, and to pay such costs as may be awarded by the 
same ; and hereupon, if he be in custody, he will be Hbe- 
rated ; but before he is to be entitled to have the case 
dehvered, he is to pay to the justices' clerk his fees for 
and in respect of the case and recognizances and any 
otHer fees to which he is entitled : (see the 3rd section 
tn the acty post.) 

JusSll^ J ^?*f h justices.y^li the justice or 
M^oZ^hul ??'''l **^** *^^ amplication is merely 

the appeUant. to s^n o^^ -. v®^ ^"^ ^^^"^^ ^"^ request of 
such V^usaL ThTh^"* "^^^^^^ *^ ^™ * certificate of 
to state a case w W Jk "'' ^J^'^* however, to refuse 
direction of the At^^^^^^'^'^'' ^^ ^^^ ^7 the 
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Power of the QueetCs Bench to compel statement oj 
caseJ\ — This refusal, however, of the justices to state 
a case is not conclusive, inasmuch as the appellant 
may, under the provions of section 5, apply to the 
Queen's Bench upon an affidavit of the facts for a rule 
calling upon them, and also upon the respondent, to 
show cause why such case should not be stated, and the 
court may make it absolute or discharge it with or 
without costs, and then, upon the rule being made 
absolute, the justices are to state the case accordingly. 

Statement of case by the jtistices.'] — The case itself 
is to be drawn by the justices whose decision is ques- 
tioned, and the section requires that they are to set 
forth the facts and the grounds of their determination. 
No particular form is prescribed for the case, but the 
justices will remember that they are to state it in that 
. one of the superior courts which the appellant has in* 
dicated in his notice. 

The following may be the form of the case : — 

FOBM OF CASE. 

In the Queens's Bench (or Common Pleas, 
or Exchequer of Pleas). 

In the matter of an information (or 
complaint), wherein A. B. was in- 
formant or complainant, 

and 
0. D. was defendant. 
This is a case stated for the opinion of tbe coart of (at the 

instance of the defendant), pursuant to the provisions of ** An Act to 
improre the administration of the law so far as respects summary pro- 
oeedings before jottices of the peace: " (20 & 21 Vict, c 43.) 

At a petty seeiions of the peace holden in and for the division 
of ^ in the (eoimfy) of , on the daj of , before us 
the undersigned , being jnstioes acting in and for the said 

(eofmijf), in the division aforesaid, one C. D. (tbe above-named de- 
fendant) was charged in and by a certain information (or complaint or 
■ummons), for that (here ttaie the subject-matter qf the mformadoUf 
caayMtU or ninfiTiofw), and the said parties respectively being then 
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present the eaid charge was duly heard hy as, and upon such hearing 
we adjadged (or ordered) (state thejudgmerU oftke eouri) 

And whereas the said G. D. hath pnrsoant to the prorisiona of the 
befare-mentiooed statnte, given ns notice and required ns to state and 
sign a case setting forth the facts and grounds of oor detenninatkni 
npon the hearing of the said information (or complaint), in order that 
he might take the opinion thereon of the said court of 

Now we the said justices pursuant to such notice and the proTiaiaiis 
of the statnte aforeaaid, do hereby state and sign such case as aforesaid 
as follows: — 

At the hearing of the said information (or complaint) it was proved 
on the part of the informant (or complainant), that (if the question 
reserved turns upon the fact of whether or not the emdence brings ike 
case vfithm the operation of the statute upon which the proceedings are 
founded f or whether or not it renders the defendant legaUy Uabh^ or is 
m itself kgcUly admissible^ set out so much of it as is necessary to raiee 
the point.) And whereas it was contended on the part of the defendant 
(here state the legal objections as takenbg the defendant) ; and whereas 
upon the said hearing we being of opinion that (here state the ground 
upon which the justices decided^ as that the evidence brought the case 
within the operation of the statute, or that it rendered the defendant 
legally liable under the statutej or thcU the said emdence was admiesSUe 
and they admitted it accordingly), we gave judgment against the de- 
fendant as aforesaid. 

And hereupon the judgment of the court of is required as to 

whether we the said justices were correct in point of law in our deter- 
mination as aforesaid, or as to what should be done in the premises. 

Given under our hands and seals this day of 185 . 

E. F. [l. 8.] 
G. H. [i^ 8.] 

TransmUaum of case to the superior court — Notice 
and copy to the respondent,'] — ^When the jaBtioes have 
stated the case and it has been deliyered to the appel* 
lant^ he is within three days after receiving it to transmit 
it to the court named in his application. But before 
doing so he is to give notice in writing of his appeal, 
with a copy of the signed case to the other party to 
the proceeding, that is, to the respondent. 
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This notice to the respondent is in fact the first 
official intimation which he receives of the proceeding. 
The notice may be in the following form : — 

FORM OF NOTICE TO THE BESPOMDRNT. 

To A. B. 

Take notice that I the nndersigned C. D. heing the defendant in an 
information (or complaint) laid (or made) against me by 70a on 
the daj of , and beard before and determined bj £. F. and 

G. H., esqnires, two of Her Majesty's justices of the peace, acting in 
and for the (county^ of , at , in the said (county)^ and 

upon which information (or complaint) I was convicted (or an order 
was made upon me), have required the said justices, pursuant to the 
20 & 21 Vict, c 43, entitled " An Act to improve the Administration 
of the Law so far as respects Summary Proceedings before Justices of 
the Peace,'' to state and sign a case setting forth the facts and grounds of 
their determination upon the hearing of the said information (or com- 
plaint), in order that I may take the opinion thereon of the Court of 
Queen's Bench (or Common Pleas, or Exchequer of Pleas.) And 
further take notice, that I have duly entered into recognizance with 
sufBcient surety (cu the case may be) as required by the said statute. 
And further take notice, that in pursuance of my application to the 
said justices they have stated and signed a case for the opinion of the 
said court, a copy of which is annexed hereto. 

Dated this day of , 185 . 

Yours, &c., 

C. D. 

(Place of abode,) 

This noticie together with the copy of the case should 
be served personally upon the respondent or left for 
him at his place of abode. 

Case to be transmitted to the superior court'] — The 
Case itself is, as we have seen, to be transmitted to the 
court named in the application, t. e. lodged in the proper 
office of that court. 

Practice with reference to hearing case^ ^c] — The 
case will then stand for argument, and paper books 
will have to be delivered to the judges by each party 

[m. c] 2 F 
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accordisfi^ to the particular practice of the anperior 
courts. Briefs should be prepared for counseL One 
counsel only on each side is heard, and the respondent 
begins and has a replj. 

Authority of superior court to deal vnth the case J] 
—The 6th section points out the power and authority 
of the superior court upon the argument of the appeal. 
It enacts that — 

The court to which a case is transmitted under this act, shall bear and 
determine the question or questions of law arinng thereon, and shall there- 
upon reverse, affirm, or amend the determination in respect oi which 
the case has been stated, or remit the matter to the justice or jnstiees 
with the opinion of the court thereon, or may make such other order in 
relation to the matter, and may make such orders as to costs as to the 
court may seem fit ; and all such orders shall be final and craduaiTe 
on all parties: provided always, that no justice or justices of the peace 
who shall state and deliver a case in pursuance of this act shall be 
liable to any costs in respect or by reason of such appeal against his or 
their determination. . 

Sending back case to be amended,"] — ^The very exten- 
sive powers conferred upon j;he court by the foregoing 
section will enable the judges to do complete justice in 
every case properly brought before them under 
the statute. If, however, the case should be so 
defectively stated as to impose any difficulty in 
the way of pronouncing a proper judgment, they 
may, by the 7th section, send it back to be 
amended, and upon its being returned to the court, 
judgment may be delivered upon it. It would appear 
that the only time for taking an objection that the case 
is imperfectly stated is upon the argument, and that 
the court will not listen to such an objection until then : 
( Christie v. The Gitardians of the Poor of Chelsea, 30 
L. T. Rep. 273.) 

Duty of Defendant if case decided against him to 
appear before the justices below,'] — If the defendant 
shall have been in custody under the conviction or 
order at the time when he enters into the recognizance 
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to prosecute the appeal without delay, he is then to be 
liberated; but in that event the recognizance is to be 
further conditioned for his appearance before the same 
justice or justices, or, if that is impracticable, before 
some other justice or justices exercising the same juris- 
diction who shall be then sitting, within ten days after 
the judgment of the superior court shall have been given 
to abide such judgment, unless the determination 
appealed against be reversed. 

If, therefore, the decision of the court above be for 
the respondent, in a case in which the appellant at the 
time of his entering into the recognizance was in 
custody under the conviction or order, it will be his 
duty to present himself before the convicting justices, 
or tiiose who are acting in the same jurisdiction, within 
ten days after the judgment is given, to be dealt with 
in pursuance of the decision. 

If decision of justices upheld, their power to enforce 
conviction, 4*^.] — But after the decision of the court 
above, if it be in support of their conviction or order, 
the justices, in relation to whose determination the case 
has been stated, or any others exercising the same 
jurisdiction, have the same authority to enforce any 
conviction or order, which may have been so affirmed 
or amended or made by the superior court, as the 
justices who originally decided the case would have had 
to enforce their determination if the same had not been 
appealed against, and this free from any liability to 
any action for enforcing it by reason of any defect : 
(see sect. 9, post.) 

■i 

Power of the court above may he exercised by a 
judge at chambers.'] — ^By sect. 8 of this statute the 
same authority and jurisdiction vested in the superior 
courts for the opinion of which a case is stated, may 
(subject to any rules and orders of such court in rela- 
tion thereto) be exercised by a judge of such court 
sitting in chambers, and as well in vacation as in term 
time. 

2 F 2 
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Mode of Enforcing Forfeited Recognizances,'] — ^The 
statute bj sect* 13 gives ample powers for the 
enforcing of forfeited recognizances under the act. 

Rule$ of Court"] — ^It may here be mentioned that, 
with reference to the practice under this statute, the 
judges have promulgated two rules, bearing date the 
25th of November, 1857, as follows: — 

" First. It is ordered that in cases of appeal to a 
superior court under 20 & 21 Vict. c. 43, the 
15th and 16th practice rules of Hilary Term, 1853, 
so far as the same are applicable, shall be observed. 

'* Second. And in cases when the appeal is to be 
heard before a judge at chambers, the appellant 
shall obtain an appointment for such hearing, and 
shall forthwith give notice thereof to the respon- 
dent, and shall, four clear days before the day 
appointed for the hearing, deliver at the judge's 
chambers a copy of the case." 

{For the statute itself see post,) 
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An Act far diminishing Expense and Delay in the Admini- 
stration of Criminal Justice in certain Cases. — [14th 
August, 1855.] 

Bv it enacted by the Queen's most excellent Majesty, by 
and with the advice and consent of the Lords spiritual and 
temporal, and Commons, in this present Parliament assem- 
bled, and by the authority of the same, as follows : — 

L Power to justices at petty sessions to punish persons 
charged with larceny^ ffc, summarily — If parties accused do 
not consent^ justices to deal unth cases as if this act had not 
passed,"] — Where any person is charged before any justices 
of the peace assembled at such petty sessions as hereinafter 
provided with having committed simple larceny, and the 
value of the whole of the property allesed to have been 
stolen, does not, in the judgment of such justices, exceed 
five shillings, or with having attempted to commit larceny 
from the person, or simple larceny, it shall be lawful for 
such justices to hear and determine the charge in a sum- 
mary way, and if the person charged shall confess the same, 
or if such justices, after hearing the whole case for the pro- 
secution and for the defence, shall find the charge to be 
proved, then it shall be lawful for such justices to convict 
the person charged, and commit him to the common gaol 
or house of correction, there to be imprisoned, with or with- 
out hard labour, for any period not exceeding three calendar 
months, and if they find the offence not proved they shall 
dismiss the charge, and make out and dekver to the person 
charged a certificate under their hands, stating the fact of 
such dismissal; and every such conviction and certificate 
respectively may be in the forms (A.) and (B.) in the sche- 
dule to this act, or to the like effect : provided always, that 
if the person charged do not consent to have the case heard 

2 f3 
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and detenniiied by such justioes, or if it appear to racb 
justices that the offence is one which, owing to a prerioiia 
conviction of the person charged, is punishable by law witli 
transportation or penal servitude, or if such justices be <^ 
opinion that the charge is, from any other drcomatanoes, 
fit to be made the subject of prosecution by indictment, 
rather than to be disposed of sunmiarily, such justices shall, 
instead of summarily adjudicating thereon, aeal with the 
case in aU respects as if this act hi& not been passed : pro* 
Tided also, that if upon the hearing of the charge such 
justices shfdl be of opinion that there are circumstances in 
the case which render it inexpedient to inflict any punish- 
ment, they shall have power to dismiss the person cnarged, 
without proceeding to a conviction. 

II. Jtutices to ask the accused whether he consents to the 
charge being summarily determined.'] — Where Uie justices 
before whom any person is charged as aforesaid propose to 
dispose of the case summarily under the foregomg provi- 
sions, one of such justices, after the examinations of all the 
witnesses for the prosecution have been completed, and be- 
fore calling upon the person charged for any statement which 
he may wish to make, shall state to such person the sub- 
stance of the charge against him, and shall then say to him 
these words, or words to the like effect : ** Do you consent 
that the charge lurainst you shall be tried by us, or do jou 
desire that it shall be sent for trial by a jury at the sessions 
or assizes ?" (as the case may be) ; and if the person charged 
shall consent to the charge being summarily tried and deter- 
mined as aforesaid, then the justices shall reduce the charge 
into writing, and read the same to such person, and shall 
then ask him whether he is guilty or not of such char^ ; 
and if such person shall say that ne is guilty, the justices 
shall then proceed to pass such sentence upon him as niay 
by law be passed, subject to the provisions of this act in 
respect to such offence ; but if the person charged shall sav 
that he is not guilty, the justices shall then inquire of such 
person whether he has anv defence to make to such charge, 
and if he shall state that he has a defence the justices shall 
hear such defence, and then proceed to dispose of the case 
summarily. 

III. Persons charged with larceny^ ffc. may plead guUty 
before justices in petty sessions^ and be sentenced forthwith"^ 
Justices to warn the accused that he is not obliged to pleadA 
—Where any person is charged before any justices at such 
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petty sessionfl as aforesaid with simple larcenj (the property 
alleged to have been stolen exceeding in yalue five shillings), 
or stealing from the person, or larceny as a clerk or serrant, 
and the evidence, when the case on the part of the prosecu- 
tion has been completed, is in the opinion of such justices 
sufficient to put the person charged on his trial for the 
offence with which he is chareed, such justices, if the case 
appear to them to be one wnich may properly be disposed 
of in a summary way, and may be adequately punished by 
virtue of the powers of this act, shall reduce the charge into 
writing, and shall read it to the said person, and shall then 
ask him whether he is guilty or not of the charge ; and if 
such person shall say that he is guilty such justices shall 
thereupon cause a plea of guilty to be entered upon the pro- 
ceedings, and shall convict him of such offence, and commit 
him to the common gaol or house of correction, there to be 
imprisoned, with or without hard labour for any term not 
exceeding six calendar months ; and every such conviction 
may be in the form ^C.) in the schedule to this act, or to 
the like effect : provided always, that the said justices be- 
fore they ask such person whether he is guilty or not, shall 
explain to him that he is not obliged to plead or answer be- 
fore them at all, and that if he do not plead or answer before 
them he will be committed for trial in the usual course. 

IV. Persons accused may have assistance of counsel^ ^c] 
— In every case of summary proceedings under this act the 
person accused shall be allowed to make his full answer and 
defence, and to have all witnesses examined and cross-ex- 
amined by counsel or attorney. 

y. Power to remand persons charged to next petty sessions.'] 
-^Where any person is charged before any justice or justices 
with any offence mentioned m this act, and in the opinion 
of such justice or justices the case may be proper to be dis- 
posed of by justices in petty sesnons under this act, the 
justice or justices before whom such person is so charged 
may, if he or they see fit, remand such person for fur^er 
examination to the next petty sessions, in like manner in all 
respects as a justice or justices are authorized to remand a 
party accused under the act passed in the session holden in 
the eleventh and twelfth years of Her Majesty, chapter 
forty-two, section twenty-one, or under the l^etty Sessions 
Act (Ireland), 18fil, section fourteen. 

VL Forfeited recognizances to be transmitted to the clerk 
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of ike peaeeJ] — If any person sn^fered to go at large upon 
entering into such recognizance as the justice or justices are 
authorized tinder the but-mentioned act to take on the re- 
mand of a part^ accused do not afterwards appear pursuant 
to such recognizance, then the justices before whom he ought 
to have appeared shall certify (under the hands of two of 
them) on the back of the recognizance, to the derk of the 
peace of the county or place, i£e &ct of such non-appear- 
ance, and such recognizance shall be proceeded upon m like 
manner as other recognizances, and such certificate shall be 
deemed sufficient prima yacia evidence of such non-appear- 
ance. 

yil. Convictiofu and other proceedings to be returned to 
the quarter seesione,'] — ^The justices adjudicating under this 
act shall transmit the conyiction, or a duplicate of a certifi- 
cate of dismissal, with the written charge, the depositions of 
the witnesses for the prosecution and for the defence, and 
the statement of the accused, to the next court of general 
or quarter sessions for the county or place, there to be kept 
by the proper officer among the rexsords of the court ; and a 
copy or such conviction, or of such certificate of dismissal, 
certified by the proper officer of the court, or proved to be a 
true copy, shall be sufficient evidence to prove a conviction 
or dismissal for the offence mentioned therein in any legal 
proceeding whatever. 

VIII. Justices may order restitution of property.'] — It 
shall be lawful for the justices by whom any person is con- 
victed under this act to order restitution of the property 
stolen, taken, or obtained by false pretences, in those cases 
in which the court before whom the person convicted would 
have been tried but for this act may oe by law authorized to 
order restitution. 

IX. Petty sessions to bean open courts and held for petty 
sessional division,"] — ^Every petty sessions for the purposes 
of this act shall be an open public court, and shall be the petty 
sessions holden for a petty sessional division ; and a written 
or printed notice of the days and hours for holding such 
pett^ sessions shall be posted or affixed by the clerk to the 
justices of petty sessions upon the outside of some conspi- 
cuous part of the building or place where the same are held. 

X. 11 jr 12 Vict. c. 43, not to apply to proceedings under 
this act.]'^The provisions of the act of the session holden 
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in the eleventh and twelfth years of Her Majesty, chapter 
forty-three, shall not be construed as applying to any pro- 
ceeding under this act. 

XI. Effect of convicHonJ] — ^Everv conviction by justices 
in petty sessions under this act shall have the same effect as 
a conviction upon indictment for the same offence would 
have had, save that no conviction under this act shall be 
attended with any forfeiture. 

XII. Proceedings under this act a bar to Jitrther proceed" 
ings.'] — ^Every person who obtains a certificate of dismissal 
or is convicted under this act shall be released from all fur- 
ther or other criminal proceedings for the same cause. 

Xni. No conviction to be quashed for wantofformJX — No- 
conviction, sentence, or proceeding under this act shall be 
quashed for want of form ; and no warrant of commitment 
upon a conviction shall be held void by reason of any defect 
therein, if it be therein alleged that the offender has been 
convicted, and there be a good and valid conviction to sus- 
tain the same. 

XIV. Justices may order payment of expenses,"] — Where 
any charge is summarily adjudicated upon under this act, 
or an offender is under this act convicted by justices in 
petty sessions upon a plea of '^guilty,*' it shall be lawful for 
the justices by whom such charge has been adjudicated upon 
or offender convicted, upon the request of any person who 
has preferred the charge or appeared to prosecute or give 
evidence against the person charged, if such justices think 
fit so to do, to grant a certificate to such person of the 
amount of the compensation which such justices may deem 
reasonable for his expenses, trouble, and loss of time therein, 
subject nevertheless to the regulations made or to be made 
as hereinafter mentioned ; and every such certificate shall, 
when granted in England, have the effect of an order of 
court for the payment of the expenses of a prosecution made 
under the act of the seventh year of King Greorge the Fourth, 
chapter sixty-four, and the acts amending the same, and 
when granted in Ireland, shall have the effect of an order of 
court for the payment of the expenses of a prosecution made 
under the act of the fifty-fiifth year of King George the Third, 
chapter ninety-ope, and the acts amending the same ; and 
the amount mentioned in such certificate shall be paid in 
like manner as the money mentioned in such order of court ; 
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and all certificates to be granted under this act sliall be Bab- 
ject to the like relations made or to be made in relation 
thereto as the certificates mentioned in the said act of the 
seventh year of King George the Fourth to be granted by 
examining magistrates are or maj be subject to under the 
act of the session holden in the fourteenth and fifteenth 
years of Her Majesty, chapter fifty-five : provided alao^ that 
the amount of the fees payable to the clerks of the magis- 
trates in petty sessions, in respect of any proceeding under 
this act, and of the fees payable to the derks of the peace 
for filing the depositions, conviction, or certificate of dis- 
missal aforesaid, and of all such expenses of apprehending 
the person charged, and detaining him in custody, and of 
such other expenses as are now by law payable when in- 
curred before a commitment for trial, may be added to the 
certificate for compensation aforesaid, and paid in the like 
manner. 

XV. Toum haU^ court house, Sfc. of county, city^ or borough 
may be used for petty sessions held under this act.'] — In every 
city, borough, town, or place in England where any petty 
sessions shall be holden under this act, the town hau, court 
house, or other public building therein belonging to any 
county, city, borough, town, or place, or any court house in 
such city, borough, town or place provided by the commis- 
sioners of Her Majesty^s Treasury, imderthe act of the ses- 
sion holden in the ninth and tenth years of Her Majesty, 
chapter ninty-five, marjr be used for the purpose of holding 
such petty sessions, without any charge for rent or other 
payment, save and except the reasonable and necessary 
charges for lighting, warming, and cleaning, when such 
pubhc building is used for the purpose of holding such 
courts of petty sessions, and for all other expenses neces- 
sarily incidental to the use of the said building for the pur- 
poses of the said courts : provided always, that the neces- 
sary arrangements shall be made so that the sittings of the 
said courts of petty sessions shall not interfere with the 
business of the county, city, borough, town, or place or 
other business usuallv transacted in such town hall, court 
house, or other pubhc building, or any purpose for which 
any such town hall, court house, or other public building, 
may be used by virtue of any act of Parliament in that 
behalf. 

XYI. Any metropolUan police magistrate or stipendiary 
magistrate may act alone J] — ^Any one of the magistrates 
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appointed to act at any of the police courts of the metropolis, 
and sitting at a police court within the metropolitan police 
district, or any magistrate appointed to act at the police 
courts of the Dublin metropolitan district, and ntting at a 
police court within the said district, or any stipendiary 
magistrate appointed for any city, town, liberty, borough, 
or district, and sitting at a police court or other place ap- 
pointed in that behalf, may, in the case of persons charged 
before such magistrate, do alone all acts by this act autho- 
rised to be done by justices of the peace in petty sessions, 
and all the provisions of this act referring to justices in 
petty sessions shall be read and construed as referring also 
to such magistrate. 

XVII. Nothing to affect provisions 0/ 10 ^ 11 Vict, c. 82, 
and 13 jr 14 Vict c. 37.] — ^Nothing m this act shall affect 
the provisions of the act of the session holden in the tenth 
and eleventh years of Her Maj^ty, chapter eighty-two, 
*' For the more speedy Trial and Punishment of Juvenile 
Offenders," or of the act of the session holden in the thir- 
teenth and fourteenth years of Her Majesty, chapter thirty- 
seven, "For the further Extension of Summary Jurisdiction 
in Cases of Larceny," or of the Summary Jurisdiction (Ire- 
land) Act, 1851 ; and this act shall not extend to persons 
punishable under the said acts, so far as regards offences 
for which such persons may be punished thereunder. 

XVIII. As to compensation to clerks of peace and other 
officers,"] — ^And whereas the fees and emoluments of clerks 
of the peace for counties and boroughs, and of other officers 
of the courts of quarter sessions, in criminal proceedings, 
may be seriously diminished by the operation and effect of 
this act, and it is just and reasonable that full compensation 
for any such loss should be made in respect thereof to such 
clerks of the peace and other officers appointed before the 
passing of this act : be it enacted, that immediately after 
the passing of this act the commissioners of Her Majesty's 
Treasury shall, upon the application of any such clerk of 
the peace or other officer, by such means and in such man- 
ner as they may think proper, inquire into and ascertain the 
annual amount, to be computed upon an average of five 
years immediately preoedins the passing of this act, or of 
such shorter period as such clerk of the peace or other 
officer shall have been in office, of the fees and emoluments 
in criminal prosecutions received by such clerk of the peace 
or other officer ; and the said conuntBsioners shall, upon the 
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like application, also ascertain, in such manner as they may 
think proper, the tot«l amount of fees and emoluments in 
criminal prosecutions received by such clerk of the peace or 
other omcer during any year after the passing of this act ; 
and the said commissioners are hereby authonzed and em- 
powered, by warrant under their hands, to award to such 
clerk of the peace or other oflSoer the deficiency, when and 
so often as tne same shall occur, between the last-mentioned 
amount and the annual average amount so ascertained as 
aforesaid, and the sum so awarded shall be paid ont of any 
moneys which may be provided by Parliament for that pur- 
pose ; provided, that in all cases where any such clerk of the 
peace, by reason of his being paid by salary, under an order 
made by virtue of the act of the session holden in the four- 
teenth and fifteenth years of Her Majesty, chapter fifty-five, 
shall pay such fees and emoluments as aforesaid to the trea- 
surer of the county or borough for which he is clerk of the 
Eeace in aid of the county or borough rate, as the case may 
e, such deficiency, when so ascertained as aforesaid, shall 
be paid to the treasurer of such county or borough respec- 
tively. 

XIX. Power to increase salary of chief magistrate to a 
sum not exceeding 1,500/.] — And whereas by section nine of 
the act of the session holden in the second and third years 
of Her Majesty, chapter seventy-one, provision is made for 
payment out of the moneys in the hanils of the receiver of 
the metropolitan police district of such salaries as Her Ma- 
jesty shall direct to the magistrates of the police courts of 
the metropolis, the salary to the chief magistrate not l^in^ 
more than one thousand two hundred pounds, and to each 
of the other magbtrates not more than one thousand two 
hundred pounds : and whereas after the passing of the said 
act the salary of the chief magistrate was fixed at one thou- 
sand two hundred pounds, and the salaries of the other 
police magistrates at one thousand pounds : and whereas 
the duties of the said chief and other ma^strates have in- 
creased, and are subject under this act to be further in- 
creased : and whereas the salaries of such other magistrates 
have, in consequence of such increase of duty, been increased 
from one thousand pounds to the limit pemiitted by the 
said act, and it b expedient to authorize such increase 
of the salary of the said chief magistrate as hereinaft^ 
mentioned : the salary to be paid out of the moneys afore- 
said to the said chief magistrate shall be such yearly sum 
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not exceeding one thoosand five hundred pounds, as Her 
Majestj maj direct. 

XX. Provisions of 15 ^ IS Vict, c. 73, for payment by 
salary in tieu of fees to clerks of assize for their duties as 
associates extended to the whole office of clerk of assize^ jrc.l 
— And whereas by the act of the session holden in the fif^ 
teenth and sixteenth years of Her Majesty, chapter seventy- 
three, certain powers were granted and provisions made K>r 
the payment to the several clerks of assize of annual sums 
or salaries, and for the expenses of their office, in respect of 
their duties as associates, in lieu of the fees and emoluments 
appertaining to those duties : and whereas it is expedient 
that the principle of payment by salary in lieu of fees should 
be further provided K>r, and that the clerks of assize should 
be so paid for the performance of all their other duties : be 
it therefore enacted, that all fees and emoluments heretofore 
payable to the clerks of assize for the performance of their 
duties as clerks of the Crown shall be and they are hereby 
abolished ; and all the powers and provisions made by the 
before-mentioned act, except as is hereinafter providea, for 
the payment of clerks of assize by salary in lieu of fees, in 
respect of their duties as associates, shall be and the same 
are hereby extended and made applicable to the payment of 
clerks of assize by salary, and the expenses of their offices, 
in lieu of fees and emoluments, for the performance of their 
duties as clerks of the Crown and of all other duties apper- 
taining to the office of clerk of assize : provided always, that 
the commissioners of Her Majesty^s Treasury for the time 
being shall fix and determine the amount of salary to be 
allowed to any subordinate officer now employed or who 
shall hereafter be employed by any derk of assize, and shall 
be einpowered to order the payment of such salary to the 
said officers in the first instance, and not through the medium 
of the clerk of assize : provided also, that the salaries and 
expenses of the officers of the said clerks of assize for the 
whole of their duties on the criminal and dvil sides of the 
court shall be paid out of any moneys which may be provided 
by Parliament for that purpose. 

XXI. So much of 12 Rie. 2, c. 10, and 14 Etc. 2, c. 12, 
^. as directs payment of wages to Justices and their clerks 
repeaied.^'^And whereas by acts of the twelfth and four- 
teenth yean of King Richara the Second payments are pro- 
vided for justices of the peace and their clerks in each 
county, as wages by the day for ihe time of their sessions, 
[M. c] 2 a 
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to be payable by the sheriff, as therein mentioned, and in 
seyeral counties in England snms are claimed from the 
sherifis and paid in respect of such statutory wages, and it 
is expedient that such payments should be discontinned : 
be it therefore enacted, that so much of the seyeral acts of 
the twelfth year of King Richard the Second, chapter ten, 
and of the fourteenth year of King Richard the Second, 
chapter twelve, or of any other act now in force as directs or 
autnorizes the payment of wages to justices of the peace and 
their clerks for the time of their sessions, shall be repealed. 

XXII. In cases of injuries to property, parties aggrieved 
may receive compensation, though examined as witnesses.^ — 
And whereas it is expedient to amend the law as to wit- 
nesses in cases of wilful or malicious injuries to property : 
be it further enacted, that in all cases where any justice or 
justices of the peace have or shall hereafter have power to 
order a sum of money to be forfeited and paid to the party 
aggrieved, as amends or compensation for any injury to pro- 
perty, real or personal, the right of such party to receive the 
money so ordered to be paid shall not be affected by such 
party having been examined as a witness in proof of the 
offence, any law or statute to the contrary notwithstanding. 

XXIII. Interpretation of terms.'] — ^In the interpretation 
of this act ^^ county" shall be construed to include riding, 
parts, liberty, and division of a county; ^'borough ^ to in- 
clude city, county of a city or town, and town corporate ; 
"property" to include everything included under the words 
"chattel, money, or valuable security," as used in the act 
of the session nolden in' the seventh and eighth years of 
King George the Fourth, chapter twenty-nine ; and in the 
case of any "valuable security^' the value of the share, in- 
terest, or deposit to which the security may relate, or of the 
money due thereon or secured thereby, and remaining un- 
satisfied, or of the goods or other valuable thing mentioned 
in the warrant or order, shall be deemed to be the value of 
such security. 

XXIY. Extent of ac/.]-~This act shall not extend to 
Scotland. 
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SCHEDULE. 

Form (A.) 

Conmetion, 

1 Be it remtmbered, that on the day of , in the 

to wit, y year of oar Lord , at , in the said [oonnty], 

A. B^ beiog charged before as the andersigned, of Her Majesty's 

jostioes of the peace for the said [coanty], and consenting to oar deciding 
upon the charge sammariiy, is convicted before as, for that [be the said 
A, B,f 4^^ atatmg ikt ojfmoe, and the ftme €tnd place toAen and where 
cemuiitte^\ and we adjndge the said A. A, for his said offimoe, to be 
imprisoned in the [House of Correction] at in the said [coanty], 

[and there kept to hard labonr] for the space of 

Given under oar hands and seals the day and year first above 
mentioned, at in the [ooonty] aforesaid. 

J, 8. [l. 8.] 
H. M. [l. 8.] 



FOBK (B.) 

CeriSfcaiA <^ DimiinoL 

> We, of Her Majesty's Justices of the peace for the 

to foit, 3 [county] of , certify, that on the day of , 

in the year of our Lord , at , in the said [coanty], A, B,^ 

bang charged before us, and consenting to our deciding npon the charge 
sommarily, im that [be the said A, JB., Hating the offence ehargedfOnd 
the time and phoe when and where alleged to be oonmtitted'], we did, 
having summarily adjudicated thereon, dismiss the said charge. 

Given under our hands and seals, this day of * 

at , in the [county] aforesaid. 

J. 3. [l. 8.] 

ffm M» \tf 8.] 



FOBM (C.) 

Conmetion upon a Plea of Guilty. 

-:— - ^ Be it remembered, that on the day of , in the 

to wit, S year of our Lord , at , in the said [county], 

A, B,j bemg charged before us, the undersigned, of Her Majesty's 

2 G 2 
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jostioes of tbe peiee for the aud [oonnty], for that [be the said A, B,, 
^^ ataimg the offence^ and the time and place wken and cohere com- 
mittacQ, and pleading goiltj to such duurge, be ia tbereapon oonvicted 
before oa of the aaid offence ; and we adjodge the aaid A. 2^., lor hia 
aaid oflfenee, to be impriaoned in the [Hooae of Correction] at , 

in the aaid [ooiintj], [and there kept to hard laboor] for the space 
of 

Given nnder our banda and aeala, the daj and year first abore 
mentioned, at in the [coantj] aforesaid. 

J, S, [l. S-] 
£r. 3£» [l. 8.J 
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STATEMENT OF A CASE UPON SUMMARY PROCEEDINGS. 

20 & 21 Vict. cap. 43. 

An Act to improve the Adminutration of the Law so far as 
respects Summary Proceedings before Justices of the Peace, 
—[17th August, 1857.] 

Whbrbas it is expedient that provision should be made for 
obtaining the opinion of a superior court on (][uestions of law 
which arise in the exercise ot summair jurisdiction byjustices 
of the peace : be it enacted by the Queen's most excellent 
Majesty, by and with the advice and consent of the Lords 
spiritual and temporal, and Commons, in this present 
Irarliament assembled, and by the authority of the same, as 
follows : 

I. Interpretation of terms J] — In the interpretation and for 
the purposes of this act, the following words shall have the 
meaning hereinafter assigned to them ; that is to say, 
*' Superior Courts of Law" shall for England mean the 
supreme courts of law at Westminster, and for Lreland 
the supreme courts of law at Dublin : 
" Court of Queen*s Bench '' shall mean for England the 
Court of Queen's Bench at Westminster, and for 
Lreland the Court of Queen's Bench at Dublin. 

n. Justices on application of a party aggrieved to state a 
case for the opinion of superior court!\ — ^After the hearing 
and determination by a justice or justices of the peace of 
any information or complaint which he or they have power 
to determine in a summary way, by anv law now in force or 
hereafter to be made, either party to tne proceeding before 
the said justice or justices may, if dissatisfied with the said 
determination as being erroneous in point of law, apply in 
writine within three days after the same to the said justice 
or justices, to state ana sign a case setting forth the facts 
and the grounds of such determination, for the opinion 
thereon of one of the superior courts of law to be named by 
the party applying ; and such party, hereinafter called ^* the 

2 G 3 
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appellant,** shall, wiihin three days after receiTutg snch case, 
transmit the same to the court named in his application, 
first giving notice in writing of snch appeal, with a copjr of 
the case so stated and signed, to the other partj to the 
proceeding in which the determination was given hereinafter 
called ^*' the respondent.*' 

III. Security and notice to begivenbythec^ppeUant,'] — The 
appellant at the time of making such application, and before 
a case shall be stated and delivered to mm hj the justice or 
justices, shall in ever^ instance enter into a recognizance, 
before such justice or justices, or any one or more of them, or 
any other justice exercising the same jui-isdiction, with or with- 
out surety or sureties, and in such sum as to the justice or 
justices shall seem meet, conditioned to prosecute without 
delay such appeal, and to submit to thejudgment of the superior 
court, and pay such costs as may be awarded by the same; and 
the appdhmt shall at the same time, and before he shall be 
entitled to have the case delivered to him, pay to the clerk 
to the said justice or justices his fees for and in respect of 
the case and recognizances, and any other fees to which 
such clerk shall be entitled, which tees except such as are 
already provided for by law, shall be according to the 
schedule to this act annexed marked (A), until the same 
shall be ascertained, appointed, and regulated in the manner 
prescribed by the statute eleventh and twelfth Victoria, 
chapter forty-three, section thirty ; and the appellant, if 
then in custody, shaU be liberated upon the recognizance 
being further conditioned for his appearance before the same 
justice or justices, or if that is impracticable, before some other 
justice or justices exercising the same jurisdiction who shall 
be then sitting, within ten days after the judgment of the 
superior court shall have been given, to abide such judgment 
unless the determination appealed against be reversed. 

IV, Jtuticea may refuse a case where they think the appli' 
cation frivolous.'] — Kthe justice or justices be of opmion 
that the application is merely frivolous, but not otherwise, 
he or they may refuse to state a case, and shall, on the 
request of the appellant, sign and deliver to him a certificate 
of such refusal ; provided, that the justice or justices shall 
not refuse to state a case where application for that pur- 
pose is made to them by or under the direction of Her 
Majesty's Attorney- General for England or Ireland, as the 
case may be. 
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V. Where the justices refuse^ the Court of QaeeiCs Bench 
may by rule order a case to be «6itecl.]--^ Where the justice or 
justices shall refuse to state a case as aforesaid, it shall be 
lawful for the appellant to apply to the Court of Queen's 
Bench upon an amdayit of the facts for a rule calling upon 
such justice or justices, and also upon the respondent, to show 
cause why such case should not be stated ; and the said 
court may make the same absolute or discharge it, with or 
'I without pa}rment of costs, as to the court shall seem meet, 

'* and the justice or justices, upon being served with such rule 

' absolute, shall state a case accordingly, upon the appellant 

' entering into such recognizance as is hereinbefore provided. 

n VI. Superior court to determine the questions on the case — 

} Its decisions to be JinaL^ — The court to which a case is 

i transmitted under this act shall hear and determine the 

^ question or questions of law arising thereon, and shall there- 

9 upon reverse, affirm, or amend the determination in 

j respect of which the case has been stated, or remit the 

i matter to the justice or justices, with the opinion of the 

I court thereon, or may make such other order in relation to 

I the matter, and may make such orders as to costs, as to the 

court may seem fit ; and all such orders shall be final and 
conclusive on all parties ; provided always, that no justice 
I or justices of the peace who shall state ar d deliver a case in 

t pursuance of this act shall be liable to any costs in respect 

j or by reason of such appeal against his or their determina- 

tion. 

Vn. Case may be sent bach for amendment^] — The court 
' for the opinion of which a case is stated shall have power, 

if they think fit, to cause the case to be sent back for amend- 
'' ment, and thereupon the same shall be amended accordingly, 

and judgment shall be delivered afler it shall have been 

amended. 

VIII, Powers of superior court may be exercised by a 
judge at chambers,'] — The authority and jurisdiction hereby 
vested in a superior court for the opinion of which a case 
is stated under this act shall and may (subject to any rules 
and orders of such court in relation thereto) be exercised 
by a judge of such court sitting in chambers, and as well in 
vacation as in term time. 

IX. After the decision of superior court, justices may issue 
warrants,"] — After the decision of the superior court in rela- 
tion to any case stated for their opinion under this act, the 



^ 
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jiutioe or justiceB in relatioD to whose detemuDation the 
case has been stated, or an^ other justice or justices of the 
peace exercising the same jnrisdidion, shall have the same 
authority to enforce any conviction or order, which may 
have been affirmed, amended, or made by such saperior 
court, as the justice or justices who originally decided the 
case would have had to enforce his or their determination if 
the same had not been appealed against ; and no action or 
proceeding whatsoever shall be commenced or had against 
the justice or justices for enforcing such conviction or order, 
by reason of any defect in the same respectively. 

X. Certiorari not to he reared for proceedings under this 
act,"] — No writ of certiorari or other writ shall be required 
for the removal of any conviction, order, or other determina- 
tion in relation to which a case is stated under this act, or 
otherwise, for obtaining the judgment or determination of 
the superior court on such case under this act. 

XI. Superior courts may make rules for proceedings.^ — 
The superior courts of law may from time to time, and as 
often as they shall see occasion, make and alter rules and 
orders to regulate the practice and proceedings in reference 
to the cases hereinbefore mentioned. 

XII. ^^ Justices** to include a stipendiary magistrate,'] — 
The words ^Mustice or justices*' in this act shall include a 
magistrate of the police courts of the metropolis and any 
stipendiary magistrate. 

XIII. Recognizances how to be enforced — 2 Sf 3 Vict, 
c. 71, 8, 45.J — In all cases where the conditions, or 
any of them, in the said recognizance mentioned, shall 
not have been complied with, the justice or justices who 
shall have taken the same, or any other justice or jus- 
tices, shall certify upon the back of the recognizance 
in what respect the conditions thereof have not been 
observed, and transmit the same to the clerk of the peace of 
the county, riding, division, liberty, city, borough, or place 
within which such recognizance sliall have been taken, to be 

J)roceeded upon in like manner as other recognizances 
brfeited at quarter sessions may now by law be enforced, 
and such certificate shall be deemed sufficient primd facie 
evidence of the said recognizance having been forfeited : 
provided, that where any such recognizances shall have been 
taken in England before a magistrate of the police courts of 
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the metropolis, or hj any stipendiary magistrate, all sums of 
mone;^ in which any person or persons shful be therein bound 
may, if the said magistrate shall think fit, be levied, upon 
such recognizance being forfeited, and on nonpayment 
thereof, together with the costs of the proceedings to enforce 
such payment, in the same manner as a police magistrate of 
the metropolis is now empowered to recover any penalty, 
forfeiture, or sum of money, by section forty-five of an act 
passed in the second and third years of the reign of Her 
present Majesty, intituled ^* An Act for regulating the Police 
Courts in the Metropolis," and that all and every the pro- 
visions and enactments contained in the said section forty- 
five shall extend to and be applicable to this act, in as ample 
a manner as if they had been herein re-enacted and made 
part of the same. 

XIY. AppeUanis under this act not allowed to appeal to 
quarter seesions,'] — Any person who shall appeal under the 
provisions of this act against any determination of a justice 
or justices of the peace from which he is by law entitled to 
appeal to the quarter sessions shall be taken to have 
abandoned such last-mentioned right of appeal, finally and 
conclusively, and to all intents and purposes. 

XY. Extent of act.'} — ^This act shall not extend to 
Scotland. 
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appellant/* shall, within three days after receiying such case, 
transmit the same to the court named in his application, 
first ^ving notice in writing of such appeal, with a copy of 
the case so stated and dgned, to the other party to the 
proceeding in which the determination was given hereinafter 
called ^' the respondent.*' 

III. Security and notice to begivenby thec^peUant.'] — The 
appellant at the time of making such application, and before 
a case shaft be stated and delivered to mm by the justice or 
justices, shall in ever^r instance enter into a recognizance, 
before such justice or justices, or any one or more of them, or 
any other justice exercbing the same jurisdiction, with or with- 
out surety or sureties, and in such sum as to the justice or 
justices shall seem meet, conditioned to prosecute without 
delay such appeal, and to submi t to the judgment of the superior 
court, and pay such costs as may be awarded by the same; and 
the appellant shall at the same time, and before he shall be 
entitled to have the case delivered to him, pay to the clerk 
to the said justice or justices his fees for and in respect of 
the case and recognizances, and any other fees to which 
such clerk shall be entitled, which rees except such as are 
already provided for by law, shall be according to the 
schedule to this act annexed marked (A), until the same 
shall be ascertained, appointed, and regulated in the manner 
prescribed by the statute eleventh and twelfth Victoria, 
chapter forty-three, section thirty ; and the appellant, if 
then in custody, shall be liberated upon the recognizance 
being further conditioned for his appearance before the same 
justice or justices, or if that is impracticable, before some other 
justice or justices exercising the same jurisdiction who shall 
be then sitting, within ten days after the judgment of the 
superior court shall have been given, to abiae such judgment 
unless the determination appealed against be reversed. 

IV, Justices may refuse a case where they thiJik the appli- 
cation frivolou8.'\ — If the justice or justices be of opmion 
that the application is merely frivolous, but not otherwise, 
he or they may refuse to state a case, and shall, on the 
request of the appellant, sign and deliver to him a certificate 
of such refusal ; provided, that the justice or justices shall 
not refuse to state a case where application for that pur- 
pose is made to them by or under the direction of xier 
Majesty's Attorney- General for England or Ireland, as the 
case may be. 
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y. Where the justices re/use, the Court of Queen^s Bench 
may by rule order a case to be «6itecf.]-« Where the justice or 
iustices shall refuse to state a case as aforesaid, it shall be 
lawful for the appellant to apply to the Court of Queen^s 
Bench upon an amdayit of the facts for a rule calling upon 
such justice or justices, and also upon the respondent, to snow 
cause why such case should not be stated ; and the said 
court may make the same absolute or discharge it, with or 
without payment of costs, as to the court shul seem meet, 
and the justice or justices, upon being served with such rule 
absolute, shall state a case accordingly, upon the appellant 
entering into such recognizance as is hereinbefore provided. 

VI. Superior court to determine the questions on the case — 
Its decisions to be Jinal.'] — ^The court to which a case is 
transmitted under this act shall hear and determine the 
question or questions of law arising thereon, and shall there- 
upon reverse, affirm, or amend the determination in 
respect of which the case has been stated, or remit the 
matter to the justice or justices, with the opinion of the 
court thereon, or may make such other order in relation to 
the matter, and may make such orders as to costs, as to the 
court may seem fit ; and all such orders shall be final and 
conclusive on all parties ; provided always, that no justice 
or justj^ces of the peace who shall state ar d deliver a case in 
pursuance of this act shall be liable to any costs in respect 
or by reason of such appeal against his or their determina- 
tion. 

VH. Case may be sent bach for amendment,'] — The court 
for the opinion of which a case is stated shall have power, 
if they think fit, to cause the case to be sent back for amend- 
ment, and thereupon the same shall be amended accordingly, 
and judgment shall be delivered after it shall have been 
amended. 

VIII, Powers of swaerior court may be exercised by a 
judge at chambers.] — The authority and jurisdiction hereby 
vested in a superior court for the opinion of which a case 
is stated under this act shall and may (subject to any rules 
and orders of such court in relation thereto) be exerdsed 
by a judge of such court sitting in chambers, and as well in 
vacation as in term time. 

IX. After the decision of superior court, Justices may issue 
warrants,] — After the decision of the superior court in rela- 
tion to any case stated for their opinion under this act, the 
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15 
16 
16 
17 
18 
20 
21 
21 
22 
22 
23 
37 
60 
63 
66 
71 
89 
121 



COMPROMISES : 

when they may take place npon summary proceedings . • 37 
when they may take place between the piames . . . • 63 

CONCEALMENT OF BIRTH: 

quarter sessions no jurisdiction to try . . . . . . 163 

CONSPIRACIES : 

quarter sessions no joriidietion to try certain charges of 
conspiracy.. .. .. .. ,, ,. 103 
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CONSTABLES : 

proof by, of service of summons . • . . . . 40 

when to apprehend defendant npon judgment of justices upon 

a summary conviction . . . • . . . • 77 

how to act upon a distress warrant if no goods found . • 85 

how to act upon distress warrant if goods not sufficient . • 85 
return of no goods found .. .. .. 86, 86 

to release distress or defendant on payment . . • • 94 

to receive penalties, &c., and pay over same to clerk to justices 96 
when he may apprehend upon a charge of felony without a 

warrant .. .. .. .. '.. ..116 

to serve summons on defendant for an indictable offence . • 120 
duties of, when he apprehends a party in an inditctable 

case a. •• .• .. •*! «« 

npon a backed warrant . . . . . . . . 123 

how to execute warrant of apprehension in indictable ca^^es. . 122 
payment of his expenses for apprehending, &c., on a backed 

warrant •• .. .. •• .. .. 12*5 

duties of, in executing search warrant . . . . . . 126 

to be examined on oath as to service of summons on defendant 

on an indictable charge . • . . . . . . 130 

receipt of, for expenses for conveying prisoner to gaol . • 169 
how to execute warrant of commitment for trial • . . . 166 

receipt from gaoler for delivery of prisoner . . 166, 167, 168 

costs 0f executing warrant of commitment . . 166, 168, 169 

special sessions ^r appointing . • . . . . . . 244 

payment to, of amount of costs, when sufficient . . . . 301 

see Wa&rant of Commitment, Waukamt of Distress. 

CONVICTION: 

distinction between a conviction and an order • • . • 6 

what subjects not within the 11 & 12 Vict. c. 43 . . 8, 9 

when minute or memorandum of, to be made by justices • • 75 

of the formal conviction . . . . • . • . 100 

care required in drawing up . . . • • • • • 101 

when to be drawn up . . . . . . . . • . 101 

to what cases the 11 & 12 Yict. c. 43 applies . . • . 102 

may be drawn up upon parchment or paper . . . • 102 
for a penalty to be levied by distress, ana in default of distress 

imprisonment .. .. •. .. •• 102 

for a penalty, and in default of payment imprisonment • . 103 

when the punishment is by imprisonment . . . . 108 

care required in using statutable forms . • • • . • 104 

care required in drawing up • . . • . . . • 109 

minute of to be made . . . • • • . . . . 109 

when to be drawn up and returned to the sessions.* . . 109 

defendant entitled to a copy of . • • • • • . . 109 

forms of may be modified •• •• •• •• 110 

effect of quashing upon appeal •• •• •• •• 297 

form of, under the 18 & 19 Yict c. 126 . . . . . . 209 

under the 18 & 19 Yict. o. 126, when the defendant pleads 

"guilty" 212 

form of .. .. .. •• •• •• 214 

a conviction under the Larceny Summary Jurisdiction Act, to 

release defendant from further proceedings . • • • 303 
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CONVICTION— «m/mwrf. 

zwervation of a e«M upon a conncUon by joatioes . • • « 317 

$ee Defendant, Judgment, Justice. 

CONVICTION (CEBTIFICATB OP PREVIOUS) : 

when and how to be obtained • • • • . • • • 258 

CONVICTION (PREVIOUS): «mPiibviou8 Conviction. 

COSTS : 

when jnstioes no power to award on dismissing information, &c 53 
upon dismissal of complaint •• •• •• ..GG 

on information •• •• •• •• ••67 

how to be recovered . • • • . • . • • • 66 

how if no distress . • • • . • • • • • 67 

what costs justices may award to defendant on dismissal of 

information or complaint • • . • ^ . . • • 68 

remedy of defendant for upon summary hearing • . • • 69 

when they may be awarded against defendant upon summary 
proceedings •• •• •• •• ••72 

how to be recovered • • • . . . • • 72, 73 

warrant of distress for defendant's costs on dismissal of in- 
formation or complaint . • . • •• 67, 68, 69 
commitment of informant or complainantin defaultof 68, 69, 77, 80 
as to defendant's costs when proceedings not under 11-& 12 
Vict. c. 43. • •• •• •• '•• ••71 

when to be given upon a commitment of defendant upon a 
summary conviction. • •• •• •• ••76 

of distress to be paid by defendant • • . . . • 85 

of defendant on an order, how to be obtained • • • • 90 

warrant of distress for.. .. .. .. ..90 

on an order made, not for the payment of money . . • • 91 

form of warrant of distress for . • . • . • • • 93 

payable upon summary proceedings . • • • • • 97 

statement of in conviction • • . • . . • • 108 

amount of to be ascertained by the justices . • • • 109 

justices to ascertain amount of costs . • . . . . 109 

certificate of, on a committal for trial • • . • 191, 192 

as to, upon an application for sureties to keep the peace . • 239 
of prosecution of indictment .. •• .. .. 277 

bow obtained .. .. •• •• 277, 278 

upon non-appearance of appellant upon an appeal . • . . 293 

for frivolous or vexatious grounds of appeal . • . • 294 

decision of justices as to, upon an appeu. • • . . • 297 

amount of, to be fixed by the Justices . • • • . • 304 

how payment of obtained • • . • . • • • 304 

COUNSEL : 

when information or complaint may be laid or made by . • 11 
* right to assistance of, upon summary hearing • • • • 36 

appearance of parties by, upon summary proceedings . • 46 

costs of defendant's counsel when to be allowed on dismissal 

of information or complaint • • . • • • . • 68 

defendant upon a charge oefore justices of an indictable offence 
no absolute right to the assistance of • • . , . . 141 
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COUNSEL— oon<i«w<rf. 

for a prisoner on a charge of an indictable offenoei as to his 

addressinjif the Bench . . . • • • • • 153 

address of for a prisoner • • . • . . • • 246 

when he may address the jnry after the prisoner has done so 

272, 273 
defendant has a right to the assistance of, npon a sommary 
hearing, nnder the 18 & 19 Yict o. 126 . . . . 217 

COUNTY : 

statement of in information . • . . . . • . 14 

as to describiDg property of upon summary proceedings 22 

COURTS : 

different kinds .. .. .. .. •• 2 

CRIMINAL INFORMATION : 

against justices for refusing to take bail when prisoner entitled 179 

CROSS EXAMINATION : 

of witnesses upon a summary hearing . . . . . • 59 

of witnesses upon a charge before justices of an indictable 
ofTence •• •• •• •• .• •• 144 

of witnesses upon a charge before justices of an indictable 
offence •• •• •• .• •• •• 147 

CROWN OFFICE SUBP(ENA : 

when necessary to obtain it . . . . . • . . 254 

effect of •• •• .. .. •• •• 255 

see SUBFCENA. 

CUSTOMS : 

information, &c., under statutes relating to, not within the 
11 & 12 Yict. c. 43.. .. .. .. 8, 9 

DEATH (OF WITNESS): 

proof of, in order to read deposition . . . . . . 260 

DECLARATION (FALSE) : 

quarter sessions no jurisdiction to try charge of making or 
suborning another to make . • . . . . . • 162 

DEEDS (STEALING, &c.) : see Wills. 

DEFECTS : 

as to, in informations or complaints . . . • • • 12 

DEFENDANT : • 

name of in information .. .. .. ..14 

non-appearance of upon summary hearing . . 38, 39 
warrant to apprehend on non-appearance upon summary 

proceedings ^ .. .. .. .. ..39 

on non-appearance of, case may be heard ex parte upon 

summary proceedings . . . . • . 39, 44 
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DE¥ESDAWT--e(mtirmed, 

• proceedings when defendant apprehended to compel appearance 

npon Bummarj proceedings •• •• •• ..42 

bow to be dealt with, penoing an adjonmment of eammarr 

bearii^ •• •• .. •• •• 46, 47 

reoognizanoe of for appearance upon an adjoamment of saia- 

ouurj hearing .. .. .. .. ..48 

notice to be giren to.. .. •• «. ••48 

non-appearance of at hearing .. .. .. ..60 

non-appearance of defendant after adjournment npon sammary 

proceedings .. .. .. •• •• 5\ 

to DC called npon to plead upon sammary proceedings 52 

taking objections to affirmation, complaint, summons, or 

warrant .. .. .. .. .. .• 53 

his address to the Bench npon a summary hearing. • . • 55 

proceeding on the part of, at the hearing of sammary 

proceedings .. .. .. •• 59, 60 

assertion by him of a claim of right . • . . . • 62 

when he may compromise with the informant or complainant 63 
dismissal of complaint or information against • • « • 66 

when entitled to costs . . . • . . • . 66, 67 

what costs entitled to on dismissal of complaint or information 68 
his remedy for his costs upon a summary hearing • . • • 69 

when entitled to a certificate of dismissal. . • • . • 71 

as to his costs when proceedings not under 11 & 12 Yict. c. 43 71 
when entitled to certificate of dismissal of complaint or in- 
formation .. .. .. .• .• .« 72 

when he may be connoted of several offences npon a summary 

hearing .. .. .. .. .• ••73 

when two or more defendants how judgment to be apportioned 

npon a summary hearing . . • • . . • • 74 

when each of seyeral defendants to be fined in full amount 

upon a summary hearing . . . • • • . • 74 

when copy of minute of conriction or order to be served upon 75 
when he may be committed upon a summary conriction • . 77 
when liable for costs . . . . . . . . • • 77 

as to apprehending him upon the judgment upon a summary 

conviction .. •• •• .. .. ..77 

when to be imprisoned in default of payment of fine or penalty 80 
levying penalty upon by distress .. .. ..81 

how to be dealt with pending distress . . • • • • 81 

when to be committed in default of distress . . • . 85 

commitment of, in the first instance, when he confesses he has 

no goods, or a warrant would be ruinous . • • • 87 

form of warrant .. .. .. •• ..SS 

order upon, on a complaint . • < . . • • • 89 

how to oe served .. .. .. .. •• 90 

minute of order to be served upon • • . . . • 89 

• bow to be served . . . . . • . . . • 90 

form of .. •• •• •• •• •. 90 

costs of upon an order.. .. .. .. ..90 

if order made against, how to be enforced . . • . 90 

how to be dealt with upon order not for the payment of money 91 
warrant of commitment .. .. .. ••91 

may release himself or distress by payment • . • • 94 
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DEFENDANT- continued. 

to be released on payinent of sums ordered . . . . 94 

may pay penalties, &c., to constable or gaoler . . . . 96 

eniitlea to a copy of the conriction . . . . . . 109 

vben be may be apprehended in the first instance without a 
warranii •• •• •• •• •• •• xio 

when he has a right to a copy of warrant of commitment . . 113 
demanding a case at petty sessions for the opinion of the court 
aoove •• •• •• •• •• •alio 

first proceeding against, npon an indictable charge. • . . 115 

his personal appearance requisite .. •• ..115 

when he may be apprehended without a warrant on an indict- 
able charge .. .. .. .. .. 116 

when a summons to issue against, in the first instance for an 
indictable offence .. •• •• .. ..118 

how to issue against for an indictable offence . . 119, 120 
when a warrant to apprehend on an indictable offence may 
issue in the first instance . . . . . . « • 120 

practice with reference to, when apprehended on a backed 
warrant •• •• •• •• •• .• 122 

non-appearance of, upon being summoned on charge of an 
indictable ofience . • . • • . . . . . 129 

proceedings thereupon.. .. .. .. 129, 130 

if apprehended without warrant upon an indictable offence, 

charge may at once be proceeded with • • . • . . 129 

appearance of, upon an indictable charge, and non-appearance 
of prosecutor, proceedings thereupon . . . . . . 130 

indictable charge against, cannot b^ entered into in his 
absence .. .. .. •• •• •• 131 

proceedings upon his appearance and that of prosecutor • • 132 
remand of, pending an adjournment of hearing of indictable 
offence .. •• •• .. •• •• 132 

second or snbequent remand • • . • . • . • 133 

how he can compel the attendance of his witnesses before 

justices on a charge of an indictable offence • • . . 138 

of the steps he should take with reference to the hearing 

before justices on a charge of an indictable offence •• 139 

no absolute right to the assistance of counsel or attorney on 
the hearing before justices of a charge of an indictable 
offence •• •• .. •• •. •• 141 

a right to cross-examine witnesses upon a charge before 

justices of an indictable offence • • . . . • 147 

proceedings as to, upon a hearing before iustices upon a chargo 
of an indictable offence, when the eridence fails to make out 
a prim4 facie case •• - .. •• .. >• 148 

calling upon him for his answer upon a charge before justices 
of an indictable offence . . . . . . 149, 150, 151 

the propriety of his making any statement to justices upon a 

chaige of an indictable offence . . • . . • 152 

as to his calling witnesses on a charge before justices of an 
indictable offence .. .. .. .. .. 154 

the policy of his calling witnesses npon a charge before justices 

of an indictable offence . • • • . . . • 156 

when entitled to be bailed as of right npon a charge of an 
indictable offence •• .. •• •• 178,179 



860 INDEX. 

DEFENDANT— con<»nti«d. 

when and how he may be sarrendered by his bail • • • • 187 

his preparations for tne trial . . • . • . . • 260 

importance of being ready at the commencement of the sessions 263 
surrender of, in discharge of bail • • . . . • 266 

when he mast be placed in the dock • • . • • • 266 

proceedings against, if not in castod]^ npon a bill found . • 265 
when in certain charges of felony, his case may be summarily 

decided by justices at petty sessions • • . . • . 207 

as to his consenting to have charge summarily decided by 
justices . . . . . . . . 207, 208, 212 

when entitled to a certificate of dismissal • • . • 210 

consent of, nece88ai7to give justices jurisdiction to act under 
3rd section of the 18 & 19 Vict c. 126 . . . . 21o 

if he obtains certificate of dismissal, or is convicted under 
the 18 & 19 Vict. c. 126, to be released from further pro- 
ceedings .. .. .. .. .. .. 221 

when he may require justices to state a case upon a summary 
conviction or order . . • • • • . • . • 317 

8ee Articles of the Pracb, Warrant of Commitment, 
Warrant of Distress. 

DEPOSITIONS : 

to be taken upon oath before granting a warrant to apprehend 

upon summary proceedings . • . . . . . • 41 

of witnesses upon a charge before justices of an indictable 

offence, how to be taken • . • • • • • • 146 

form of •• •• •• •• •• •• 147 

care required in taking , • • • • • . . . 147 

how to DC transmitted to place of trial . . . . 170, 171 

right of a prisoner to a copy of . • . • • • 190 

obtaining a copy of, for the defendant • • • . • • 256 

copies 0^ to be furnished to the defendant on application • • 256 
of dead or sick witnesses, when they may be read . . • . 271 

DESERTION : 

by husbands of their wives, proceedings by wives to obtain an 

order protecting their property • . • . . • 223 

what constitutes •• •• •• •• •• 226 

DISCHARGE : 

of defendant upon an indictable charge when prosecutor does 
not appear* • •• •• •• •• •• 130 

DISMISSAL : 

form of order of •• •• •• •• ••e? 

oertlficate of judgment . • • • • • • • 71 

of charge upon a hearing under the Larceny Summary Jurisdic- 
tion Act (18 & 19 Yict. c. 126) 210 

of charge under the 18 & 19 Vict. c. 126, when it is inexpe- 
dient to inflict any punishment • . • • • • 210 

a certificate of, under the Larceny Summary Jurisdiction Act 
to release defendant fro^i further proceedings • • • • 221 
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DISMISSAL (CERTIFICATE OF): see Certipicatb op 
Dismissal. 

DISMISSAL OF COMPLAINT OR INFORMATION : 

as to, in general . . . . . . . . . . 66 

costs upon •• •• •• •• •• ••66 

DISTRESS : 

costs of defendant npon dismissal of complaint or information 

to be recovered by • • . . . . . • 66, 67, 69 
warrant of, upon dismissal of information or complaint • . 69 

form of •• •• .. .. .• ..69 
warrant of, for costs upon a conviction where the offence is 

punishable by imprisonment • • . • • • • . 77 

form of warrant .. .. .. •• ..78 

warrant of commitment for costs in default of distress . • 77 

form of warrant ... . . . • . • • • 79 

of levying penalty by distress . . . . . . . . 81 

form of warrant •• •• •• •• •.82 

how defendant to be dealt with pending distress . . . • 84 

when no goods found . . . • . . . • . . 85 

how to act if goods not sufficient . . . . . . 85 

commitment of defendant in default of . • . . • . 86 

where defendant confesses he has no goods, or a distress would 

be ruinous .. .. •• .. ..87 

for costs of defendant upon an order . . . . . . 90 

for costs on an order not for the payment of money • • 91 

form of warrant for . . . . . . . . . . 92 

form of warrant of commitment for want of distress . . 94 

not to be executed if amount tendered . . . . . . 94 

DOCUMENTS (STEALING, &c.) : aee Records. 

DOCK: 

when prisoner must be placed in . • . . • • 266 

when not •• •• •• .. .. .. 266 

ENTERING APPEAL: 

88 to .. •• •• «• .. .• Zoo 

ESTREATING RECOGNIZANCES : 

88 to •• .. .. .. .. *• Zf 

EVIDENCE : 

as to varianoeB between informations and complaints and 

evidence •• •• .. .. •• ..12 

of witnesses to be given on oath or affirmation . . . • 56 

as to the rules of • . . • . . . . . • 59 

upon a charge before justices of an indictable offence • . 146 

EXAMINATION : 

of witnesses upon a summary hearin|[ . • •• • • 59 
of witnesses upon a charge before justices of an indictable 

offence •• •• •• .. •• 144, 145 

of prisoner's witnesses on a charge before justices of an in- 

aictable offence . • . • . . . . 154, 155 

to be taken down by justices* clerk • • . . . • 155 

[m. c] 2 I 
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EXAMINATIONS : 

right of a prisoner to a copy of • • . • • • 190 

EXCEPTIONS : 

as to cases not . ithin the 11 & 12 Yict. c. 43 . . • . 8 

EXCISE : 

informations, &c., nnder statutes relating to, not within the 
11 & 12 Yiot. c. 43 .. .. .. ..8, 9 

EX PARTE: 

Eroceedings with the case ex parte npon sammarr proceedings 39 

earing the case ex parte upon summary proceeoings . • 44 

hearing the case ex parte •• .. •• »• 50 

EXPENSES : 

tender of. to witnesses npon summary proceedings . . • • 35 

of constable on apprehending, &c., on a backed warrant . . 135 
of constable on executing warrant of commitment for trial 166, 168 
certificate of, what and how to be granted on a committal for 
trial . . . . . . . . • . 191, 192 

of prosecutor and witnesses, and fees of clerks to justices under 
the Larceny Summary Jurisdiction Act .. ••304 

see Costs. 

FACTORIES: 

proceedings under acts regulating labour of children in, not 
within the 11 & 12 Yict c. 43 . • . . 8, 9 

FEES: 

of fees payable to clerk to justices .. .. 96, 97 

FELONY: 

as to bail in . . . . • . • • . . . • 178 

when prisoner must be placed in the dock upon a charge of • • 240 

FEME : see Married Womek. 

FINE: 

imprisonment in default of payment of . . . . . . 80 

to whom to be paid •• .. •• •• ••96 

FIRE (SETTING FIRE TO CROPS, &c.) : 

quarter sessions no jurisdiction to try charge of setting fire 
to crops of grain, com, or crops, or to any part of a wood, 
coppice, or plantation of trees, or to any heath, gorse, ftirse, 
or fern •• •• •• •• •• •• 162 

FOREIGN COUNTRY: 

apprehension ofpartiesfor offences committed abroad •• 125 

FORGERY : 

quarter sessions no jurisdiction to try • . . . • • 162 
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FORMS : 

information on oath .. •• •• •• ••24 

information without oath • • . . • • . . 24 

information at the sait of an informer where he is entitled to 
a portion of the penalty .. •• •• •• 24 

of summons upon summary proceedings . . • • . . 29 

of oath of truth of information before issuing warrant npon 

summary proceedings . . • • . . • . 30 

summons to a witness upon summary proceedings • . • • 32 

warrant to a witness in ue first instance . . . • . . 33 

backing a warrant •• •« •• •• ••33 

of warrant where summons is disobeyed upon summary pro- 
ceedings .. .. .. •• .. ..42 

warrant to remand defendant when apprehended on default 
of appearance upon summary proceedings • • • • 43 

warrant of commitment pending an adjournment of a sum- 
mary hearing . . . . . . . . . . 47 

recognizance of defendant for appearance on adjournment of 
summary hearing •• •• •• •• ••43 

notice thereof to be giyen to defendant .. •• ..48 

certificate of non-appearance of defendant to be indorsed on 
recognizance •• •• •• •• ••61 

oatiis and aflSrmations •• •• •• .• 56, 57 

commitment of witness for refusing to be sworn or give 
evidence ui)on summary hearing . . . . . • 61 

order of dismissal of complaint or information . • • • 67 

warrant of distress for costs upon an order for dismissal of 

information or complaint • . . • . . . • 69 

of warrant of commitment in default of distress for defendant's 

costs •• •• •■ •• •• ••|U 

certificate of dismissal of complaint or information . • 72 

warrant of commitment on a conviction where the punishment 

is by imprisonment • • • . . . • . . • 77 

warrant of distress for costs upon a conviction where the 

offence is punishable by imprisonment . . • • 78 

warrant of commitment n>r a penalty in the first instance • • 80 
warrant of distress upon a conviction for a penalty . • 82 

backing warrant of distress • • • • • • • • 83 

of recognizance for defendant's appearance or return of distress 
warrant .. •• •• .. .. ..84 

warrant of commitment for want of distress .. ..86 

warrant of commitment in the first instance on confession by 
defendant of there being no goods, or where the distress 
would be ruinous to him . • . . . • • • 88 

minute of order of justices to be served on defendant • • 90 

warrant of commitment on an order where the disobeying of 
it is punishable by imprisonment . . . . • • 91 

warrant of commitment on an order in the first instance . • 93 
warrant of commitment for want of distress • . . • 94 

account of clerk of justices and of keeper of gaol or house of 

correction . • • . • • . . . • . . 97 

conviction for a penalty to be levied by distress, and in defiiult 

of distress, imprisonment • . . • . . . • 102 

conviction for a penalty, and in default of payment, imprison- 
ment •• •• •• •• •• •• 103 

2 I 2 
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YOBMS— continued, 

conTiction where the pamshment is by imprisonment . • 104 
order for payment of money to be leyied by distress, and in 

defaaltof distress, imprisonment .. .. .. 105 

order for payment of money, and in defiattlt of payment, im« 

prisonment •• •• •• •. •• 106 

oraer for any other matter where the disobeying of it is 

punishable with imprisonment .. .. .. 106 

when to be modified •• .. .. .. .. 110 

summons to a person charged with an indictable offence . . 120 
information and complaint of an indictable offence. . . . 121 

warrant of apprehension in indictable cases . . . . 121 

of backing snch warrant . • . . . . . . 132 

warrant to convey the accused before a jnstice of the county, 

&c., in which the offence was committed • . . . 124 

warrants to apprehend for offences committed on the high 

seas, &c., or abroad.. •• .. .. .. 125 

search warrant . . . . . . . . . . 127 

warrant remanding a prisoner pending an adjournment . • 132 
recognizance of bail on an adjournment of examination on an 

indictable charge .. .. •. .. ..133 

condition of same . • . • . • . . • • 133 

notice of recognizance . . . • . . . • 134 

notice of recognizance to be given to the accused and his 

sureties .. .. .• .. •• .. 134 

certificate of non-appearance of accused upon an indictable 

charge to be indorsed on recognizance . . • • . • 134 

summons to a witness to attend and give evidence before 

justices upon a charge of an indictable offence . . . . 135 

warrant against a witness in the first instance to attend and 

give evidence before justices on a charge of an indictable 

offence ■• •• •• •• .• •• 136 

same, where witness has not obeyed a summons . . • • 136 

warrant of commitment of a witness for refusing to be sworn 

or to give evidence . • • • . . . . . . 145 

depositions of witaesses upon a charge of an indictable 

offence •• •• •• •• •• •• 147 

statement of the accused on a charge before justices . • 151 

warrant of commitment for trial • • . • . • 166 

of gaoler's receipt for prisoners committed for trial . • 168 

constable's expenses of conveying prisoner on commitment 

for trial •• •• •• •• •. •• 168 

order upon treasurer for payment of constable's expenses of 

conveying prisoner . • .. .. .. 168,169 

recognizance to prosecute or give evidence • • . • 172 

conoitioned to prosecute .. .. .. ..172 

conditioned to prosecute and give evidence • • . • 172 

conditioned to give evidence • • . . . . • • 172 

notice of the said recognizance to be given to the prosecutor 

and his witnesses . . . . . . • • . • 173 

commitment of witness for refusing to enter into the leeog- 

nizance .• •• •• •• •• m^ 173 

subsequent order to discharge the witness . • • • 174 

recognizance of bail upon a commitment for trial . . . • 182 

condition of same .. .. •• .. •• 182 
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certificate of justices of willinpess to accept bail . • . • 183 

of warrant of deliverance on bail being put in . • . • 186 

certificate of expenses on committal for trial . • . • 193 

certificate of consent to bail by committing justice on a sepa- 
rate paper .. .. •• •• •• •• 185 

certificate of indictment being found . . . • . . 196 

warrant to apprehend a party indicted . . . . . • 196 

warrant of commitment of a party indicted . . . . 197 

warrant to detain a person indicted who is already in custody 
for another charge .. .. •• .. •• 198 

certificate of dismissal of charge under Juvenile Offenders Act 205 
conyiction under Juvenile Offenders Acts . . . • 295 

order of protection of property of deserted married woman . . 227 
order discharging order of protection . • . . . . 229 

articles of the peace . • • • . • . . • • 232 

summons to a defendant to answer to articles of the peace . . 283 
warrant of apprehension to answer to articles of the peace . • 234 
commitment for want of sureties to keep the peace . • 236 

recognizance to keep the peace . • . . . . . . 237 

writ of habeas corpus for a witness who is in gaol . • . . 255 

notice to produce . • . . . • . • • • 256 

of notice of appeal . • . • . • . • • • 289 

certificate of clerk of the peace that costs of appeal are not 

paid •• •• •• a* •• •• ^</«7 

warrant of distress for costs of an appeal against a conviction 
or order •• •• .. .. •• .• 299 

warrant of commitment for want of distress for costs of an 
appeal against a conviction or order . . . • . • 300 

special case agreed upon without going to the quarter 
sessions •• .. •• •• •• •• 305 

special case granted by the quarter sessions . • ..311 

of notice to justices to state a case upon a summary hearing. . 320 

of case to be stated by justices upon a summary hearing . • 323 

of notice to be given to respondent of case being stated by 
justices .. .. .. .. •• .. 325 

conviction under the Larceny Summary Jurisdiction Act 
(18 & 19 Vict, c 126) 209 

certificate of dismissal under Larceny Summary Jurisdiction 
Act (18 & 19 Yiot. c 126) 210 

conviction under the 18 & 19 Vict c. 126, when the defen- 
dant pleads ** guilty " . • . • . . . . 214 

caution to foe given to defendant before calling npon him to 
plead under the Larceny Summary Jurisdiction Act 
(18&19Tictcl26, S.8) 216 

GAME : 

informations relating to, not within the U & 12 Yict. c. 43 9 
special sessions for hcensing dealers in . • . . . • 246 

QAOL : aee Commitment, Wa&bant op Commitment. 

GAOLEB: 

to release defendant on payment • • . • • . 94 

to receive penalties, &c, and pay over same to clerk to 

justices .. .. .. •• •• •• 96 

2 I 3 



366 INDEX. 

GAOLEBr-eon^tfived. 

to keep a trae aooonnt of money receifed, and tnnsmit the 

same to** *• •• *• •• •• 96 

fonn of acconnt •• •• *• •• ••97 

to receire prisoner from constable, and give receipt 168, 168 

form of receipt to be giTcn by, on receipt of priaoner for 

uiai ** •* ** *• •• •• Xoo 

payment to, of amount of costs, when sufficient * . . • 301 

GENERAL QUARTEB SESSIONS : see Quabtbb Sb88Zonb. 

GENERAL SESSIONS : 

as to, in general •* *• •* •• •* 5 

GIRLS (ABDUCTION OF): 

quarter sessions no jurisdiction to try * • * . • • 163 

GOODS : see Distbess, Wabbant of Distbebs. 

GOODS AND CHATTELS: sm Distbbsb. 

GOVERNMENT (QUEEN'S) : see Queen's Goyebnhent. 

GRAND JURY: 

how to deal with a bill of indictment . * . . • . 265 

GROUNDS OP APPEAL : 

when and how they must be stated . . . . * * 281 

when to be stated under the 12 & 13 Yict. e. 45 . . 284, 287 

GUILTY : 

plea of •* •• •« •• .* •• 267 

Terdict of • * • • • • * • * . . • 276 

GUILTY KNOWLEDGE : 

how to be stated in information*. •• ... ••15 

HABEAS CORPUS : 

for a witness who is in gaol . * * • • . . * 256 

how writ obtained * • • • * • • . * * 255 

form of writ •• •• *• *• •• •• 255 

for a witness, for a defendant * • . * . * * • 262 

upon an application for sureties to keep the peace. . . . 285 

01 the appeal upon its merits • • . • •• * • 294 

HARD LABOUR: see Fobms, Wabbamt of Commitmbiit. 

HAWKERS AND PEDLARS : 

informations, &c., relating to, not within the 11 & 12 Vict 

0* 4tf *• •• •• •• ■* ••V 

HEARING (THE): 

preparing for, upon summary proceedings • • • • 36 

proceeding with ex parte upon sommary prooeedings 39, 44 
notice of time of, upon an •4ioumment of aommary pro- 
ceedings •• •• •• •• •• ••42 
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HEARING (T'SE)— continued, 

adjonrnment 01, upon sammary hearing .. •• ..46 

proceeding at, on a summary conyiction . . . . . . 50 

hearing the case upon its merits upon summary proceedings 54 
course of proceeding at, upon summary proceedings • • 55 

course of proceeding upon a summary hearing • . • • 59 

power of justices to adjourn generally of summary pro- 
ceedings •• •• •• •• •• ••2 

proceedings at, upon a charge hefore justices of an indictahle 
offence •• •• •• •• •• •• 139 

HIGHWAYS : 

special sessions for . • . • . • • . • • 245 

HIGH SEAS: 

apprehension of party for offence committed on high seas • . 125 

HOURS : 

when notice of appeal to he given within so many hours • . 283 

HOUSE OF CORRECTION: see Commitment, Warrant 
OF Commitment. 

HOUSES OP PARLIAMENT : 

quarter sessions no jurisdiction to try offences against . • 162 

HUSBAND AND WIFE : see Witnesses. 

HUSBANDS : 

who desert their wives, proceedings to obtain an order to 
protect the property of such wives . . . • . • 223 

ILLNESS OF WITNESS : 

proof of, in order to read deposition . . . . . . 260 

IMMEDIATELY : 

when notice of appeal to be given immediately . . . . 283 

IMPRISONMENT : 

statement of time and manner of, in warrant of commitment 112 
eee Commitment, Warrant of Commitment. 

INACCURACIES: 

power to amend, in informations, complaints, and summonses 18 

INDICTABLE OFFENCES : 

jurisdiction of justices to hear charges of . • . . • . 114 

information and complaint for . • • . . • . • 121 

INDICTMENT : 

preferring in the first instance • • • • . • • • 115 

INDICTMENT (BILL OF) : 

as to preparing same, how . . • • . . • • 264 

E resenting same to the grand jury • . • • • • 264 

ow dealt with by the grand jury . • • . , • 265 
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INDOBSEMEKT : 

iMiddiig wamnt of ipprefaenBiaii in indidable cases 

INDUSTRIAL SCHOOL: 

as to sendiDg jaTenUe offendeis to .» • . 

IKPANTS: see Mimobs. 

INFOBMALITIES : 

as to, informatioiis or complaints 



.. 122 

.. 206 



.. 12 



DfFORMANT : 

name of, in infonnation • • 

non-appearance of . • . • 

appearance of, at hearing 

nu address to the Bench 

to prove his case in the first instance 

when he may compromise with the defendant 

when liable to defendant's costs npon dismissal of information 67 

warrant of distress against, for costs npon information dis- 

mlnWCtt •• •• •• •• •• t m 

form of •• ••* •• •• •• .. 

when he may be committed in defimlt of distress for defen- 
dant's costs .. •• •• .. 68, 

form of wamnt •• •• •• •• ,« 

demanding a case at petty sessions for the opinion of the court 
aooTe •• •• •• •• •• •• 

see iMFOBMATIOir. 
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38 
50 
65 
59 
63 
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69 

70 
70 
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INFORMATION : 

what is an . • • . • • 

before whom, when and where to be laid*. 

as to, in general . • 

when to be npon oath . • 

when to be in writing • • 

by whom to be laid • • 

when to be for one matter only 

as to amendment of . . 

statement of time 

name and style of justices 

when to be stated to be taken npon oath . • 

statement of names of informant and defendant 

when to be stated to be taken on oath 

statement of time and place of the commission of the 

description of the offence . • 

statement of sams and quantities . • 

statement of exceptions and proTisoes 

setting out written instmments . • 

when It may be for several offences . • 

power to amend defects and inaccuracies in 

consequences of defects in 

time for laying 

when to be in writing. . 

when to be upon oath .. .. •• 

when to be in respect of one thing only • • 



offence 



.. 6 

.. 7 

.. 10 

10, 11 

10, 11 

10, 11 

.. 11 

.. 12 
.. 13 
.. 18 
.. 14 
.. 14 
14 
14 
16 
16 
16 
17 
17 
18 
18 
21 
20 
21 
22 
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INFOIlMATION-con«ntt«rf. 

one justice may receive it •• .. •• ..22 

mode of proceeding upon laying information • . . . 23 

form of, upon oath . . . . . . . . . . 24 

form of, without oath . • . . . . • • . . 24 

form of, at the suit of a common informer, where he is entitled 

to a portion of the penalty . . . • . . . • 24 

when to be in writing.. .. .. •• ..28 

to be read orer in presence of justice . . . . . . 31 

of obtaining a copy of upon summary proceedings . . . . 37 

the hearing of . . . • . . . . . . 50 

taking objections to.. .. .. .. .4 53 

dismissal of, by justices .. .. .. ..66 

certificate of dismissal of . « . . . . • . 71 

not necessary when summons to issue in the first instance for 

an indictable ofi^ence .. .. .. ..119 

when justices may require it in writing, though summons 

only to issue for an indictable offence . • . . • . 119 

of an indictable offence • . . . . . . . 121 

when to be in writing and on oath ; when defendant on an 

indictable charge is to be apprehended. . . . . . 130 

a 

INSOLVENTS (OFFENCES AGAINST LAWS OF) : 

quarter sessions no jurisdiction to try . . . • • . 163 

INTEKEST : 

as to objection on the ground of .. .. 10, 11 

JEWS: 

how to be sworn .. .. .. .. ji. 57 

JOINT TENANTS: 

as to describing property of, upon summary proceedings . . 22 



JUDGMENT : 

of justices upon a summary hearing .. .. 65, 66 

duties of justices as to •• .. .. - >>^ 

form of, pronounced by justice, upon summary proceedings 

statutable requisites of 

how judgment upon conviction to be executed 

upon a complaint . . . . . • 






65 
73 
73 
76 
89 



JURISDICTION : 

as to, of certain justices only . . . . . . . . 13 

practice where defendant apprehended in a different jurisdic- 
tion to that in which offence committed . . 122, 123 

JURORS (LIST OF) : 

special sessions for settling .. .. .. .. 246 

JURY: 

as to impanelling, and challenges of . . . . . . 268 
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JUSTICES s 

Bcope of their authority .. •• •• •• 1 

when they form a court of pett3r Mseions . . 2, 3 

when they form a court of special sessions • • • • 3 

when they may act alone, and where • • • • • • 3 

clerk to •• •• .• •• .. ..3 

before what, to seek remedy . . . . . • • • 7 

statement of name and style of, in information . . . • 13 

how to act when there is any defect, Tariauce, &c., in com- 
plaint, information, or summons upon summary pro- 
ceedings .. .. .. .. .. 18, 19 

one, ma^ receiye information, complaint, &c. . . • • 22 

to have information read over in his presence • . • • 31 

duty of, on non-appearance of both parties or of informant upon 

summary proceediDgs . » . . . • • • 38 

on non-appeiEirance of defendant .. .. •• 39 

when they may hear the case ex parte upon summary 
proceedings .. .. .. .• 39, 44 

when they may compel personal appearance of defendant, 
though he appear by counsel or attorney upon summary 
hearing •• •• •• •• •• ••46 

when ((^adjourn the hearing upon summary proceedings 46, 47 
number of, at the hearing of summary proceedings. . • • 60 

when they mav hear the case ex parte . . . • . • 51 

to proceed with summary hearing if both parties appear • . 62 
their duties in hearing an information or complaint . . 65 

duties of, at the hearing upon summary proceedings 69, 60 

power generally to adjourn the hearing of summary proceedings 60 
when tney have power to punish a refractory witnesss upon a 
summary heanng . . . . . . . . • • 62 

duty of, upon the assertion of a claim of right . . • • 62 

when they may recommend the parties to compromise . • 63 
practical duties with reference to judgment upon a summary 
hearing •• •• •• •• •• ..dS 

their jud^ent upon summary hearing . • • • • • 66 

eoual division of • . . • • • • • • • 66 

wnen they may dismiss complaint or information •• 66, 67 
form of order •• •■ •• •• ••67 

discretion as to making • . • • • • • • 68 

as to awarding costs to defendant on ditmlBsal of complaint or 
information •• •• •• •• ••68 

when to grant certificate of diamisaal of complaint or informa- 
tion •• •• •• •• •• ••/! 

form of ■• •• •• •• •• •• 72 

when to award costs against defendant upon sumnuiry pro- 
ceedings •• •• •• •• •• ••72 

form of prouounoing judgment upon summary proceediugs . • 73 
statutable requisites of judgment •• •• ..73 

where they may or may not mitigate penaltr . . • • 73 

how to apportion judgment where several defendants upon 

summary proceedings . • • • . • . • 74 

when each defendant to be fined in full amount • . . . 74 

to make minute or memorandum of conviction or order . • 76 
when to commit defendant upon a summary conviction 76, 77 
how to deal with defendant pending distrets • • • • 84 



INDEX. 371 

JUSTICES— con<»ni«<?rf. 

when to commit defendant in default of distress . • 85, 86 

when to commit when defendant confesses he has no goods or 

a distress would be rainoas . . • • . . • . 87 

form of warrant •• •• •• •• ••88 

their judgment upon a complaint . . • • • . 89 

on dismissing a complaint with costs, how same to be re- 

coTered .• •• •• •• •• ..OO 

how to enforce orders aniinst defendant . . • • • • 90 

how to deal with defendant where they make an order not for 

the payment of money • • . • . . . • 91 

may commit parties guilty of perjury before them at petty 

or special sessions • • . • . . . . • . 95 

one justice may issue warrant of distress or commitment . . 95 
their formal couTiction or order . • • • . • 99 

care of required in drawing up . • . • . . . • 100 

when to draw it up • • . • . . . • . • 101 

to make minute or memorandum of conTiction or order . • 109 
bound on application to give defendant a copy of the convic- 
tion, not bound by copy so given • • . . . . 109 

jurisdiction over indictable offences •• .. •• 114 

as to granting summons or warrant npon an indictable offence 117 
over what offences jurisdiction .. .. ..118 

may require information to be in writing and upon oath, 

though summon in the first instance upon an indictable 

offence •• ••• •• .. .. •• 119 

when to issue a warrant to apprehend in indictable cases 120, 121 
duties of, where defendant apprehended upon a backed 

warrant in an indictable case. • . • . • 121, 123 

duties in granting a search warrrant . • . . . . 126 

duties of, on non-appearance of defendant upon an indictable 

charge •• .. •• .. •• .. 129 

on non-appearance of prosecutor . • . . • . 130 

when they may adjourn hearing . • . . . . 130 

cannot enter into indictable charge in absence of defendant . . 131 
when they may adjourn proceedings upon an indictable charge 

on appearance of both parties. . . • . • . • 132 

forhowlongtoadjoum, and duties as to.. .. •• 132 

how and when to compel attendance of witness on the hearing 

of an indictable charge .. .. .. 134, 135 

when sitting to hear a charge of an indictable offence, not a 

public court .. .. .. .. .. 14(X 

when they may exclude the public . • . . . • 141 

when they mar refuse to permit an accused party to have the 

assistance of a legal adviser . . . . . . . . 141 

how they should exercise a discretion herein • . 141, 142 
should permit counsel or attorney of party accused of an in- 
dictable offence to cross-examine witness . • . • 147 
how to proceed on a hearing of a charge of an indictable 

offence when the evidence fails to make primA face case . . 148 
when they may adjourn hearing of a charge of an indictable 

offence .. •• .• .• •• •• 148 

proceedings after an adjournment . • . • • • 148 

their dut? in calling upon the prisoner upon a charge of an 

indictable offence for his answer •• .. •• 149 
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JXIBTlCES-^continued, 

-what to state to prisoner .. .. .. 149, 150 

caution to be given . . . . . . . . • . 150 

when they shoald permit counsel or attorney of the accused 

to address them .. .. .. .. .. 153 

their duty to hear the witnesses of a prisoner on a charge before 

them of an indictable offence . . • • . • 154, 155 

how they shoald proceed where a prisoner upon a charge of 

an indictable offence accounts for the possession of stolen 

property •• •• •• •• •• .. 158 

decision of, as to discharging or committing prisoner of an 

indictable offence .. .. .. .. 159,160 

their discretion in deciding to commit for trial . • . . 160 

as to committing prisoner for trial .. .. 165,167 

to ascertain constables' expenses of executing warrant of com- 
mitment .. .. .. .. •• 167, 168 

duties of, with reference to binding over prosecutor and give 

evidence .. .. .. .. .. 169, 170 

duties of, in transmitting depositions, recognizances, &c., to 

place of trial . . . • . . . . 170, 171 

how to act in binding over minors and married women to 

appear and give evidence . . . • . • . . 175 

their functions as to admitting a party to bail on a charge of 

an indictable offence . • . . . . . . 176 

when they have a discretion as to admitting to bail 176, 177, 178 
when bound to receive bail .. .. ..177,178, 179 

not to refuse bail in case where prisoner has a right to it . . 179 
receiving bail by, upon a commitment on a charge of an 

indictable offence, a judicial and not a ministerial act 179, 180 
should not admit to bail upon a charge of murder. • . • 180 

not to require excessive bail .. .. .. .. 180 

to satisfy themselves as to the ability of bail . • . . 181 

certificate of, of willingness to accept bail . • • • 183 

when bound to certify willingness to accept bail . . • • 183 

admitting to bail upon the certificate of a justice . . • . 184 

when to make out warrant of deliverance on bail being put in 185 
when they may require notice of bail to be given to thie pro- 
secutor .. •• •• •• •• •• 185 

to transmit recognizance of bail.. .. .. .. 186 

how to act on an application for the restoration to prisoner of 

his money, &c. •• •• •• •• •• 188 

when to grant a certificate of expenses on a committal for 

trial .. .. .. .. .. 191, 192 

duties of upon production of a certificate of an indictment 

found •• •• •• •• •• •• 194 

their duties under the Juvenile Offenders Acts . . 149, 199 
their duties with reference to articles of the peace. . . • 107 

duties of, upon a plea of ** guilty " . . • . . • 267 

when they may reserve a case at sessions upon an indictment, 

conrse of proceeding . • . . • . • • 277 

powers of amendment on trial of appeal . • • . • . 294 

their powers to amend orders and judgments • • 295, 296 
their decision upon an appeal • . . • . . • • 296 

when not to take a part if interested . . . . • • 296 

equal division of, upon deciding an appeal ; prac^^^^ upon . • 296 
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JVBTICES— continued, 

absolate judges of &ct8 m^. •• «• .. 296 

when they may reserve a case . • • . . • • • 296 

powers of, to adjudicate summarily at petty sessions in certain 

oases of felony • . . • . . . • 149, 2(07 

oyer what larcenies they have power to adjudicate sum- 
marily •• •• •• •• •• •• 209 

powers to hear and conWct • • . • « • • . 209 

conviction by • • • . . • • • . . 209 

their course of proceeding under 1st section of the 18 & 19 

Vict c. 126 210,211,212 

how to proceed when the defendant pleads " guilty" under 

the 18 & 19 Vict. c. 126 212 

how, when he pleads " not guilty" • . . . . . 113 

when they may dismiss charge under the 18 & 19 Vict c. 126, 
as inexpedient to inflict any punishment • • • • 210 

irhen not to act under the 18 & 19 Yict. c. 126 • . . . 211 

power to dismiss charge upon a hearing under the Larceny 

Summarjr Jurisdiction Act (18 & 19 Vict. c. 126) . . 210 

to give certificate of dismissal . . . . . . • . 210 

to caution defendant before calling upon him to plead under 
the Larceny Summary Jurisdiction Act . . . . 216 

powers and duties of, in cases under the 3rd section of the 

18 & 19 Vict. c. 126 216, 217 

the practice under the 3rd section of the 18 & 19 Vict. c. 126 217 
course to pursue when defendant pleads ^*not guilty" or re- 
fuses to answer upon being asked, under sect. 3 of the 
18 & 19 Vict. c. 126 .. .. .. .. 219 

duties of, when a party accused of a larceny triable summarily 

at petty sessions, is brought before a single justice 219, 299, 300 
wa^es of, abolished • . • • . • • • • • 222 

jurisdiction to make orders to protect the property of married 

women deserted by their husbands • • . • • . 223 

duties of, in granting order of protection • . . • 226 

duties of, in discharging such order . . • • 229, 230 

reservation of a case by, upon a summary conyiction or order 317 
when they may refuse to state a case upon a summary hearing 322 
when they may be compelled to state it^ . . . • • • 323 

form of case to be stated by them . • • • • • 323 

see Adjournment, Summons, Wabrant, Warrant of 
Commitment, Warrant of Distress. 

JUSTICES' CLEBE: see Clerk to Justices. 

JUVENILE OFFENDERS: 

summary proceedings against . . . . . . 149, 199 

as to sending them to an industrial or reformatory school . . 206 

LARCENY: 

jurisdiction of justices to decide summarily in certain cases 
of larceny .. .. .. •• .. 149, 289 

see Justices. 

LEVT : see Distress,' Warrant of Distress, 
[m. c] 2 K 
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IXBEL: 

qnrtff MniflBi BO jniifietMi to tij •• 163 

UFB (TRAKSPOBTAXIOH FOB): 

qnrter Mnoot ao jnudidaoii to ifj Uknm pmiibaUe 
witliy oeipl IB Hiiiin turn •• 162 

LDfrrs, 
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LUir ATIC8 : 

0Klaiwitfanipectto,B0kwitiuBfliell&12Tkte.43 8^ 9 

MAOISTRACT: 

nope of tfaeimllioriif •• •• •• •• 1 

MAGISTRATE : 

BMHining of tttm •• •• •• •• 5 

MABBUGB (OFFENCES AGAIKST THE LAWS OF) : 

qoizter MHioDf, no joriifictuMi to tiy •• .• •• 163 

KABBIED WOMEN : 

how to bo bound orer to wpjpmi and pw oridenee . . 175 
if dosertod hf their hnabudB, applintion for an oidar pr»- 

toeting their propnty .. .. .. •• 223 

what proof of detection, fte., neeeaaaiy to obtain an order to 

protect her propertj •• .. .. •• 226 

MEMORANDUM : 

ofeonTietionoroidertobeBiadebjjastieaB •• .. 75 

eopy ot when to be eerred upon defendant •• • . 75 

ofeonfictionor ordertobemade •• •• .. 109 

MILLS: 

proeeedinn under aete regnlatiBg Ubonr of children iB, Bot 

within & 11 & 12 Yict e. 43 •• .. 8, 9 

MINORS: 

how to be bound oTer to appear and give eYidenoe** •• 175 

MINUTE: 

of conTiction or order to be made by justices .. ..75 
of conviction or order where copy to M served upon defendant 75 

to be served upon defendant •• .. •• •• 89 

how to be served •• .. •• .* •• 90 

form of .. .. •• .. •• ..90 

of conviction or order to be made •• •• •• 109 

MISDEMEANOR : 

when defendant need not be placed in the dock • • • • 266 

MISPRISION OF TREASON: 

quarter sessions no jurisdiction to try .. ' •• •• 162 



MONEY : 

applicatiou for the restoration to the prisoner of money taken 
uomhim •• •• •• •• •• 



188 



IITDBX. 375 

MONTH : 

how to be computed •• •• •• •• •• 20 

MOEAVIAKS: 

sffinnfttion of •• •• •• •• •• 6Q 

MOTIONS : 

as to making at quarter Meeiont •• •• •• 266 

at quarter seasioiis •• •• •• •• .. 281 

MUKDEB: 

quarter sessions no jurisdiction to try •• •• •• 162 

justices should not receiye bail upon a commitment upon a 

charge of •• . .. .. •• •• 180 

NEXT SESSION : 

meaning of appealing to •• .. •• •• 286 

NON-APPEAEANGE : 

of both parties upon summary proceedings •• •• 38 

of complainant .. .. •• •• •• 38 

of defendant upon summary proceeding • • • • • • 39 

warrant to apprehend upon . • • • • • . • 39 

of defendant^ case may be heard ex parte upon sommary pro- 
ceedings .. •• .. •• •• 39, 44 

NOT GUILTY : 

effect of plea of •• .. •• •• .. 268 

plea of •• •• •• •• •• .. 287 

verdict of«« •• •• •« •• •• 275 

NOTICE: 

of recognisance to be |[iTen to defendant. • •• .. 48 
of reco|;nisanoe of bul to be giTcn to the aoensed and his 

sureties •• •• •• •• •• •• io4 

to be given to the witnesses and prosecutor of their recog* 

niianoe •• •• •• •• •• iTlf 175 

form of .. .. .. «• •• •• 173 

of bail, when required •• •• •• •• 185 

of recognisance to be given to accused and his bail • • • • 182 

of the days and hours for holding petty sessions under the 

Larceny Summary Jurisdiction Act, to be affixed outside the 

building where holden . • » • • • • • 303 

to justices to state a case upon a summary hefliing 317, 319 

service of notice •• •• •• •• .. 319 

form of notice •• •• •• •• .. 320 

within what time to be given • • • • . • • • 320 

of granting of special case to be given to respondent •• 324 

NOTICE OP APPEAL : 

when to be given *. •• *• •• ••283 

when to be given tmme(i»a<e^ • • •• •• ..283 

when to be given so many davs " at least " • • 283, 284 

when to be given in so many houre • • « • • • 283 

when to contain grounds of appeal •• •• .. 283 

as to, when givennnder 12 & 13 Vict c. 45, s. 1 •• ••284 

2 K 2 



376 INDEX. 

NOTICE OF APP£AL-^n/tntie<f. 

when to be giren a certain time after jodgment or adjudication 

on the making of the order • • • • . • • • 285 

as to mlee of Bessions relating to • • • • . • 286 

whenitmaybeTerbal.. .. •• .. •• 286 

when it mast be in writmg . • . • • . . . 287 

tor what sessions to be given • • • • • • • • 286 

as to giving it for the " next seflriom " •• .. •• 286 

to whom to be given • • • . . • • • • . 287 

how to be directed .. •• •• .. •• 288 

service of*« •• •• •• •• •• 288 

when it may be given by the attorney for appellant •• 288 

form of •• •• •• •• •• •• 280 

proof of notice of .. •• .. .. 292,293 

NOTICE OF GBOUNDS OF APPEAL: see jOsoitnos op 
Appeal. 

NOTICE OF BECOGNIZANCE : 

proofofnotieeof •• .. .. •• 292, 293 

NOTICE TO PRODUCE : 

when necessary to be given •• •• •• .. 256 

when not necessary .. •• •• •• •• 257 

at what time to be given •• •• .. .. 257 

form of .. .. •• •• •• .. 256 

on the part of the defendant .. •• .. ..263 

OATH : 

when information to be stated.as taken on oath .. ..14 

when information or complaint to be upon oaUi . . 21 

to be taken of information before issuing warrant of appre- 
hension npon summary proceedings •• .. •• 30 
deposition npon, before issuing a warrant to apprehend upon 

summary proMedin^s •• •• .. ••41 

evidence when to be given upon •• .• ..56 

not necessary that information be upon, when summons issues 
for an indictable offence •• .. •• •• 119 

OATH (FALSE) : 

quarter sessions no jurisdiction to try charge of making or 
suborning another person to take . • • • • . 162 

OATHS (UNLAWFUL): 

quarter sessions no jurisdiction to try charge of taking or 
admitting •• •• •• •• •• 162 

OBJECTIONS : 

not allowed to wanant of apprehension on a eriminal charge 120 

OFFENCE: 

statement of time and place of commission of, in information 14 

proper description of, m information . . • • • • 15 

several offences in the same information • . . • • • 17 

of conviction of several offences upon summary hearing • . 74 

of joint and several offences upon summary proceedings . • 75 

« correct statement of, in warrant of commitment • • • • 112 
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OFFENCES (INDICTABLE) : 

juiiadiotiott of justices to hear ehazges of •• •• ..114 

OFFENDEBS (JUYENILE): see Juvenile Offekdebs. 

OBDEB: 

for the dischari^e of a witness oommitted for refasing t6 enter 

into a recognizance to appear and gire evidenee. • .. 174 

effect of quashing npon appeal •• •• •• •• 301 

reserration of a case upon an order of jastices •• •• 317 

OBDEB OF DISMISSAL: 

when justices to make.. •» .. •• 65, 66, 68 

form of •• •• .. .. .• ..67 

discretion as to making •• •• •• ..68 

t 

OBDEB OF PBOTECTION OF FBOPEBTY OF WOMEN 
DESEBTED BY THEIB HCSBANDS : 

how and when order may he obtained . • • • • . 223 

form of order .. •• .. .. .. 227 

to be entered with registrar . • . . . • • • 228 

discharging order .. .. •• .. .. 228 

OBDEBS : 

as to, in general . . . • • • « » . • 6 

distinction between orders and conyiotiona • • • • 96 

what subjects not within the U & 12 Vict. e« 43 . • 8, 77 
when minute or memorandiun of, to be made by justices . . 89 

peculiar provisions as to •• .. .• ..89 

minute of, to be serred upon defendant . . • • . • 89 

how to be senred ..^ .. •• .• •• 90 

form of . • . • • . . • . . . . 90 

warrants upon .. .. .. .• ..89 

costs of defendant upon .. •• •• ..90 

how to be enforced against defendant .. .. .. 9t) 

when not for the payment of money . . . • . . 91 

of the formal order .. •• •• •• .. 99 

care required in drawing up .. .. •• ..100 

when to be drawn up • • • . . • . . 101 

to what cases the 11 & 12 Yict. c. 43, applies . . . • 102 
for payment of money to be levied by wstrees, and in defanl^ 

of distress, imprisonment .. .. .. ..105 

for payment of money, and in default of payment, imprison- 
ment .. .. .. a. •• .. 106 

order for any other matter where the disobeying of it is pun- 
ishable with imiirisonment . . • • . • . . 107 
care required in using[ statutable forms .. •• ..108 
care required in drawing up .. •• .^ ..109 
minute of to be ma&e • • . . . • . . 109 
when to be drawn up and returned to the sessions. • . . 109 
as to enforeing orders of sessions . • . . 301, 302 
mode of proceeding . . . • . • . • . . 302 
see Defendant, Jddoxbnt, Justices, fto. 
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OYEBSEEBS OF THE POOR: 

special seanons for appointing •• •• •• •• 219 

FABCENEES: 

as to describing property of upon rammarjr proceedings • • 22 

FARDON : 

plea of •• ■• •• •• •• •• 268 

FARLUMENT (HOUSES OF): 

quarter sessions no jnrisdiction to try offences against •• 162 

FARTNERS : 

as to describing property of, upon anmmary proceedings • • 22 

FAYMENT: M 

defendant on^ustress to be released by payment . • . • 94 
see Wab&ant of Commitment, Warrant of Distrbss. 

FEACE (ARTICLES OF) : see Articles of the Fbacb. 

FENALTY : 

wben it may or may not be mitigated . • . . • • 73 
when each of scTenl defendants to be fined the full amount 

upon a summarr conviction . • • • . • • • 74 

imprisonment in default of payment of •• ... ..80 

of leyying bv distress . • • • • • • • . . 81 

to whom to oe paid . • • • • • . • . • 96 

on clerk to justices and gaoler for not rendering an account of 

money reoeiyed by them . . • • . . . . 96 

statement of in conviction •. •• •• •• 108 

for refusing to give defendant a copy of the warrant of oom- 

mitment •• •• •• •• •• •• 113 

FERSON OF THE QUEEN: aee Queen's Ferson. 

FERJURT: 

when justices at petty or special sessions may commit for . • 95 

quarter sessions no jurisdiction to try • • . • • • 162 

power of sessions to order an indictment for peijniy •• 278 

FEE! URT (SUBORNATION OF) : 

quarter sessions no jurisdiotion to try •• .. •• 162 

FETTT SESSIONAL DIVISION : 

as to, in general .. .. .. •• *• 2 

when proceedings to be taken in certain dlTislons . • . • 8 

PETTY SESSIONS: 

courts of, in general . • • • . • • • • • 2 

time and place of holding .. •• •• 2, 3 

proceedings in •• •• •• .. ••6 

a public court upon snmmary proceedings • • . • 37 
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PETTY SESSIONS— «m«ni4tfrf. 

for peijnry committed at, justices may oommit for trial • • 95 
remarks as to proceedings at in genexiil • • • • ' • • 240 

powers of justioes to adjudicate summarily at petty sessions 

in certain cases of felony . . • • • • • • 207 

justices to act at, under the Larceny Summary Jurisdiction 

Act (18 & 19 Vict c. 126) 208 

time of holding under the act to be fixed and published • • 208 
to be an open court under the Larceny Summary Jurisdiction 

Act •• •• •• •• •• •• 303 

* notice of the days and hours for holding, under the Larceny 

Summary Jurisdiction Act, to be affixed outside building 

where holden •• •• •• •• •• 303 

PLACE : 

of commission of offence to be stated in information . • 14 

PLEA: 

of prisoners upon arraignment • • . • • • • • 241 

PLEADING : 

by defendant upon summary proceedings. • • • • « 52 

POOE: 

remoTBl of, not within the 11 & 12 Yiot c 43 .. 8, 9 

POOR BATES : 

special sessions for appeal against . • . . . • 247 

as to appeals against at petty sessions • • . . . • 247 

POST OFFICE : 

informations, &o., under statutes relating to, not within the 
11 & 12 Vict c. 43 8, 9 

PR^MUNIRE : 

quarter sessions no jurisdiction to try offences subject to 
penalties of • . . • . • .... 162 



PBEROGATITE (QUEEN'S) : see Qubbn's Pberoqativb. 

PREVIOUS CONVICTION : 

Eroof of, when to be given • • . . . . 275, 276 

ow to be proved . • • . • • . • . . 276 



PREVIOUS CONVICTION (CERTIFICATE OP) : 

when and how to be obtained • • . • • • . • 258 

PRISONER : 

how he can compel the attendance of his witnesses before 

justices on a charge of an indictable offence . . • • 138 

of the steps he should take with reference to tiie hearing 

before justices of a charge of an indictable offence • • 139 

no absolute right to the assistance of counsel or attorney, on 

the hearing before justices of a charge of an indictable 

offence •• •• •• •• •• •• 141 



i 
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PBISONEB— «onftntf0d. 

a right to eroM-eztmiiie witnaises nponi a charge hefore 
jufitioes of an indiotahle offeDee •• •• •• 147 

as to hia statement made before jiutiees upon a ehaige ef aa 
indictable offenee .. .. •• •• 149, 152 

the propriety of his makisg any. • • • • . • • 151 

proceedings as to, upon a hearing before jiutiees npon aeharge 
of an indictable offence, when theerldence fiuls to make ont 
a primdfaeie case . . . • • • . . . • 148 

calling upon him for his answer npon a charge before iusticee 
of an indictable offence •• •• ..140,150,151 

as to his calling witnesses on a charge before justices of an 
indictable offence .. •• •• •• •• 154 

the policy of his calling witnesses upon a charge before 

justices of an indictable offence • • . . • • 156 

of producing witnesses before justioea upon a ehaiga of aa 
indictable offence . • . • • • • . • • 157 

mode of examining witnesses of prisoner upon a charge before 

justices of an indictable offence • • • . • • 157 

his accounting before justices upon a charge of an indictable 
offence for the possession of stolen property ; course of pro- 
ceeding thereupon • • .. .. •• •• 158 

when to oe discharged or committed for an indictable offence 

159, 180 
aa to being admitted to baQ on a ohaige of an indictable 

offence 176,177.178 

when he has a right to be bailed • • . • 178f 170 

may be admitted to bail upon certificate of justices .. 183 

when he has a ri^ht to be hailed, though no certificate . . 184 
as to admitting him to bail when his sureties are at a distance 184 
when and how he may be surrendered by his bail . • • • 187 

how to apply to the Queen's Bench to be bailed • • • • 187 

as to the money and properly taken fhnn him npon his appre- 
hension, application for the restoration of • • • • 188 

when entitled to a copy of the depositions • • . • 190 

mode of proceeding against when an indictment is found, and 

no previoQs oommittal by a justice • . . • • . 194 

mode of proceeding against, when in custody upon another 
charge •• •• •• •• •• •• 197 

as to giYinpf to, a copy of the CTidence of witnesses not before 
the magistrates .. •• .. .. •• 200 

rales regulating his communicating with his friends or lecal 
adviser .. .. .. .. •• 260, 261 

when he must be placed in the dock • • • • • • 266 

arraignment of •• •• •• •• •• 267 

as to plea of.. •• .. •• .. •• 268 

challenging jurors •• •• •• •• •• 268 

address to the jury by . • •• •• •• •• 273 

as to his calling witnesses •• •• .. •• 274 

see Dbpbndant. 



PBISON BULES : 

as to prisoners communicating with their friends or legal 
adrisers .. •• •• «. .. 260, 261 
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PEIVATE PEESON : 

wben he nuiy apprehend on a cliarge of felony without a 
warrant .» •• •• •• •• •• 116 

PEOPERTT : 

of married women deserted by their hnsbands, how protected 223 

PEOSECUTOR: 

hifl first proceeding against an offender • • • • • • 115 

preferrinff an indictment •• .. •• .. 115 

to be ready at hearing of a charge of an indictable offence . • 129 
non-appearance of before jastices to support his charge ; pro- 
ceedings thereupon . . . • • . . . • . 130 
how to compel attendance of witnesses before justices upon an 
indictable charge .. •• •• •• •• 134 

duty of, to be fuHy prepared with his etidence at the hearing 

ofa charge of an indictable offence •• .. •• 139 

who to be bound over to {prosecute • • • • 169, 170 

to have a notice of having entered into a recognizance to 
appear and giTe cTidenoe •• •• •• ..171 

form of •• •• •• .. •• ••173 

as to his right to a copy of the depositions . . • • 190 

certificate of expenses of on a committal for trial • • 191. 192 
how to proceed on a certificate of an indictment being found 194 
how to proceed when defendant at large • • • • • • 195 

his proceedings on the committal of the prisoner •• .. 258 

mode of conducting trial • . . . • • • . 270 

as to his costs of prosecuting an indictment .. 277, 278 

PEOTECTION : 

of property of women deserted by their husbands •• ..223 

form of oriler of .. •• .• .. .. 227 

PUBLIC COUET : 

when petty sessions a public court •• •• ••37 

when not •• •• •. .. .. .. 140 

PUBLIC HOUSES : 

when to be licensed .. .. •• ..244,245,246 

QUAKEES ; 

affirmation of • • •• .• •• •* ..56 

QUANTITIES : 

how to be stated in information.. .. .. .. 16 

QUAETEE SESSIONS : 

courts of, in general .. .. .. .. .. 4 

when holden •• .. .. •• .. 4, 5 

oases oTer which the quarter sessions have not jurisdiction • • 162 

when to commit to •• .. •• ..162,163,164 

as to courts of, in general • . . . . . • . 249 

when to be holden • • • • • . . • • . 249 

at what place .. .. .. .. .. 249 
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QUABTEB SESSIONS— eonftntiMl. 

before whom to be holdan •• •• •• •• 250 

of the business traneacted on the first day of the BeasioBB •• 252 

division of the court • • • • • • . • • • 252 

mmtna/ practice of the quarter sessions. . •• •• 253 

the civil business of •• •• •• •• •• 281 

rules of^ as to notices of appeal • • • • • • • . 2$5 

power of, to reserre special case • • • • •• 903 

reference to arbitration by, of matter of appeal • • • • 308 

iM AaBiTBATioir, Special Oabb. 

QUEEN'S BENCH : 

when to apply to, to be bailed, and of course of proceeding • • 187 

QUEEN'S GOVEBNMENT : 

quarter sessions no juisdietion to try ofTenoeiagamtt •• 102 

QUEEN'S PERSON : 

quarter sessions no jurisdiction to try ofTe&OM against •• 102 

QUEEN'S PREBOeATIYE : 

quarter sessions no juisdietion to try offeneee against •• 102 

QUEEN'S TITLE : 

quarter sesdons no jurisdietioii to try offences against •• 102 

BATES: 

service of summons for non*piyment of rates .• •• 44 

BATES (POOB) : 

appeals against a special sessions •• •• ••231 

BEGEIPT: 

constable's, for expenses of conveying prisoner to gaol • • 109 

BEGOGNIZANCE : 

of defendant for appearance upon an adjournment of summary 

hearing .. .. •• •• .. ••48 

notice of; to be given to defendant • . • • • • 48 

mode of taking •• •« .. •• •• 49 

for defendant's appearance on return of distress warrant . • 84 

to prosecute or give evidence .. •• .. 170,171 

form of .. .. •• •• •• •• 172 

condition of . • .. .. •• •• .• 172 

how to be transmitted to place of trial •• •• 170, 171 

of bail, pending adjournment of examination • • • • 138 

when appellant to enter into a recogninnce • • . . 288 

estreating •• •• •• •• •• •• 301 

forfeiture of, under the 18 & 19 Yici o. 120 • • . • 221 

as to, to keep the peace .. •• .. •• 218 
defendant on requiring justices tostate a case, to entflr into* • 322 
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BEGOGNIZANCE OF BAIL : 

notice of, to be giTen to the tooiued and his bail • • • • 182 

transmission of^ on bail being pat in •• .. •• 186 

fonnof .. .. •• .. .. .. 182 

BEOOBDS (STEAUKG, &o.) : 

quarter sessions no jurisdiction to try charges of stealing, or 
frandnlentlT takinjg, or injuring, or destroying records or 
documents Wonginff to any court of law or equity, or re- 
lating to any proceeding therein •• .. .. 163 

BE-EXAMINATION: 

of witnesses upon a charge before jostioes of an indictable 
oflfonce •• •• •• •• •• •• 148 

EEFEEENGE TO ABBITRATION, sm Abbit&ation. 

BEFOBMATOBT SCHOOL : 

as to sending juTonile offenders to . • • • • • 206 

BEGISTRAB OP COUNTY COUBT : 

to enter order protecting property of women deserted by their 
husbands •• •• .. •• .. .. 228 

B£LIOI0N (OFFENCES AGAINST) : 

quarter sessions no juiisdiction to try •• •• •• 162 

SEMAND: 

of defendant pending adjournment of hearing an indictable 
offence before justices •• .. .. •• 132 

BEMEDT: 

as to the choice of •• •• .. •• •• 7 

of defendant pendii^ a^joomment €i hearing of indictable 
offence before justices • • • • • • • • 132 

RESPONDENT: 

proceeding at saeslons upon non-appeaianoe of respondent .. 293 
costs of upon non-appearance of appellant . • • « 293 

as to agreeing to a special case without going to the quarter 
sessions •• •• .. •• •• 303,305 

806 Abbitiutiok, Spboial GA8B. 

EESTORATION OF PEOPEETY : 

order of justices for •• •• .. .. •• 278 

BBSTITUTION: 

of property upon a oouYietion under 18 & 19 Yict. c 126 • • 220 

BETUEN: 

of constable to wanant of distresB •• •• 85, 86 
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BEWABDS : 

a» to, for apprehending eertain offenders ... ... 278 

EIGHT (CLAIM OF): 

duty of justices upon the assertion of a claim of right ... 62 

EULES (PRISON) : 

as to prisoners commnnioating with their friends or legal 
advisers ... ... ... ... ... 260, 261 

EXILES OP COUET: 

upon20&21 Yicic48 ... ... 328 

EULES OF SESSIONS : 

as to notices of appeal ... ... ... ... 285 

with reference to entering appeal ... ... ... 292 

SALVAGE : 

information, &c, relating to, not within 11 & 12 Vict c. 43 9 

SEAECHWAEEANT: 

when it may be granted ... ... ... 125, 126 

method to obtain ... ... ... ... ... 126 

how to be executed ... ... ... ... ... 126 

form of ... ... ... ... ... ... 127 

may be granted and executed on a Sunday ... ... 128 

importance of obtaining in the first instance ... ... 128 

SENTENCE: 

upon prisoner ... ... ... ... ... 125 

SEPAEATISTS : 

affllrmation of ... ... ... ... ... 56 

SEEVICE : 

of summons ... ... ... ... ... ... 29 

of summons, proof of before granting a warrant upon summary 
proceedings ... ... ... ... ... 40 

of summons, when to be personal upon summary proceedings 44 
of minute of order upon defendant ... ... ... 89 

how to be serred ... ... ... ... ■•• 90 

of summons on defendant upon an indictable offence ... 120 

of notice of appeal ... ... ... ... ...288 

SESSIONS : 

enforcing orders of sessions ... ... ... ...301 

see QuABTER Sessions. 

SMUGGLING : 

information, &c., rekting to, not within the 11 & 12 Vict. c. 48 9 
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SPECIAL CASE : 

power of sessions to resenre ... •• ... ... 303 

power of parties to agree to, witjiont going to the quarter 

sessions ... ... ... ... ... 303, 304 

oyer what matters, when and how sach case may be stated ... 304 

course to be pursued ... ... ... ... ... 305 

form of such case ... ... ... ... ... 305 

practical proceedings as to ... ... ... ... 307 

granting same by quarter sessions for opinion of the court 

&D0Y6 ••• ■«• ••• ••• ••> *** O L w 

when it should be granted ... ... ... ... 310 

how prepared ... ... ... ... ... 311 

form of ... ... ... ... ... ... 311 

for the opinion of the court for Crown cases reserved 312, 313 

resenration of, upon a summary conviction or order ... 317 
form of, when stated by justices upon a summary hearing ... 323 

to be transmitted to the superior court ... ... ... 324 

notice of, and copy to be given to respondent ... ... 324 

SPECIAL SESSIONS : 

courts of, in general ... ... ... ... ... 2 

naiiure oi ... ... ... ... ... «•• o 

for perjury committed at, justices may commit for trial ... 95 

course of proceeding in ... ... ... ... 243 

88 to the practice at ... ... ... ... ...248 

STAMPS : 

information, &c., under statutes relating to, not within the 

11 & 12 Vict c. 43 ... ... ... ... 8, 9 

STATEMENT OF PRISONER : 

when and how it may be made before justices upon a charge 

of an indictable offence ... .. ... 149,151 

form in which it is to be taken down ... ... ... 151 

the propriety of making any .~ ... ... ... 152 

STATUTE : 

how to be recited in information ... ... ... 17 

SUBORNATION OP PERJURY : 

quarter sessions no jurisdiction to try ... ... ...162 

SUBP(ENA : 

to witness upon summary proceedings ... ... ... 31 

for witness to attend and give evidence before jastices upon a 

charge of an indictable offence ... ... ... 137 

for a defendant ... ... ... ... ... 138 

for witnesses upon the trial, how procurable ... ... 254 

how to be obtained for a defendant ... ... ... 262 

SUMMARY CONYICTIONS: 

OS to, in general ... ... ... ... ... 6 

see Convictions, the Diffebbnt Heads. 

SUMMING UP : 

of the chairman ... ... ... ... ... 275 

[m. c] 2 L 
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SUMMONS: 

power to amend defects and inaoenneiflB in npoa imnmarj 

proceedings •• ••• •.• «.« ••• 18 

application for, npon summary proceedings ... ... 28 

to compel appearance npon summary prooeediDga ... ... 26 

when tne only process ... ... ... ... 27 

form of, npon summary proceedings ... ... 28, 29 

service of ... ... ... ... ... >•• 29 

when not required upon summary proceedings ... ... 80 

proof of serrice of summons on aefendant before granting a 

warrant npon summary proceedings ... ... ... 40 

second summons when first not properly serred ... ... 41 

when the senrice must be personal npon summary proceedings 44 
proof of due serrice of, npon defendant before heiaring the case 

ex parte upon suminary proceedings ... ... ... 45 

taking objections to ... *.. .«. ... •• 63 

for indictable offence, where to be obtained ... ..• 117 

when to issue in the first instance for an indiotable offMca ... 118 
bow to issue for an indictable offence ... ... ...119 

form of ... ... ... ... ... ... 120 

by whom to be served ... ... ... ... ... 120 

non-appearance of defendant npon, on a charge of an indictable 

offence, and the practice thereupon ... ... 129, 130 

to a witness to attend and give evidence before Justices upon 

an indictable charge ... ... ... ... 134 

SUMMONS TO WITNESS : 

when to issue upon summary proceedings ... ... 31 

when warrant to issue to compel witness to attend ... 32 

service of, upon summary proceedings ... ... 36, 36 

SUMS: 

how to be stated in information ... ... ... 16 

SUNDAY: 

warrant of commitment upon a summary conviction not to be 

executed on a Sunday ... ... ... ... 112 

warrant to apprehend for an indictable offence may be granted 

and executed on ... ... ... ... ... 126 

search warrant may be granted and executed on a Snnday ... 128 

SUEETIES : 

number of as bail ... ... ... ... ... 180 

should be housekeepers ... ... ... ... 181 

when and how they may surrender the prisoner ... ... 187 

upon an application to keep the peace ••. ... ... 236 

SURETIES TO KEEP THE PEACE: «ee A&tiolbs op 

THE PeA.CS. 

SURRENDER: 

of defendant in discharge of bail ... ... ... 240 

TAXES : 

information. &c., under statutes relating to, not within the 
11 & 12 Yict c. 43 8, 9 
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TENANTS IN COMMON : 

aa to deseribing property of, npon somniary prooeedings ... 22 

THEATRES : 

special sessions for licensing ... ... ... ... 221 

THREATS: see A&ticles of tkb Pbacb. 

TIME: 

of commission of offence, statement of, in information ... 14 
for laying or making information or complaint ... ... 20 

mode of computing ... ... ... ... ^ ... 20 

stetement of time of imprisonment in warrant of commitment 112 

TITLE (QUEEN'S) : see Qubbn'b Title. 

TITLE: 

claim of ... ... ... «. ... ... 62 

TBANSPORTATION FOR LIFE : . . . 

quarter sessions no jurisdiction to try felonies punishable with, 
except in certain cases ... ... ... ... 162 

TREASON : 

quarter sessions no jurisdiction to try ... ... ... 162 

justices not to admit to bail in ... ... ... ... 178 

TREASON (MISPRISION OF) : 

quarter sessions no jurisdiction to try ... ... ...162 

TREASURER : 

order of justices upon, for payment of constable's expenses of 
conyeying prisoner ... ... ... ... 168, 169 

TRIAL (THE) : 

order of proceeding ... ... ... ... ... 266 

motion to postpone, when to be made ... ... ... 266 

of an indictment at quarter sessions ... ... ...270 

calling of witness, &c ... ... ... ... 270 

see Afpsals. 

UNLAWFUL OATHS : 

quarter sessions no jurisdiction to try charge of taking or 
administering ... ... ... ... ... 162 

VARIANCE : 

between information and complaints, and evidence ... 12 

as to, in summons, complaint, or information upon summary 
proceedings ... ... ... ... 18, 19 

upon a charge before justices of an indictable offence ... 143 

VERDICT (THE) : 

as CO ... ... .. *a. ... ... ^|0 

VIOLENCE: see Abtioles of thb Pbacb. 
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388 INDEX. 

WARBANT : 

power to back and form of backing ... ... ... 33 

taking objections to ... ... ... ... ... 53 

to remand prisoner pending an adjournment ... f.. 132 



WAKEAITT OP COMMITMENT: 

form of, to remand defendant when apprehended to compel 
appearance upon summary proceedings ... ... 43 

of defendant pending an adjournment of a summary hearing, 46, 47 
form of ... ... ... ... .. ... 47 

of complainant or informant for want of distress for defen- 
dant's costs ... ... ... ... ... 70 

when it ma^ issue upon judgment upon a sumtnary conviction 76 
on a connction where the punishment is by imprisonment ... 77 
form of ... ... ... ... ... ... 77 

for want of distress for costs ... ... ... ... 77 

form of warrant ... ... ... ... ... 79 

upon a conviction for a penalty in the first instance . . 80 

for want of distress ... ... ... ... ... 86 

of complainant for defendant's costs upon an order ... 90 

warrant on an order in the first instance ... ^ ... 90, 91, 93 
form of warrant ... ... ... ... ... 93 

on an order where the disobeying of it is punishable by im- 
prisonment ... ... ... ... ... 91 

form of warrant ... ... ... ... ... 91 

for defendant on an order where disobeying it, punishable by 
imprisonment ... ... ... ... ... 91 

form of warrant ... ... ... ... ... 98 

form of, in default of distress ... ... ... ... 94 

one justice may issue ... ... ... ... ... 95 

general form of, upon a conviction or order ... ... Ill 

correct statement of offence ... ... ... ... 112 

statement of time and manner of imprisonment ... ... 112 

duration of ... ... ... ... ... 112 

not to be executed on a Sunday .#. ... ... 112 

what defects in immaterial ... ... ... ... 112 

when to be backed ... ... ... ... ... 113 

defendant has a right to a copy of ... ... ... 113 

for a witness who refuses to be sworn or give eridenoe upon 
the hearing of a charge of an indictable offence ... ... 145 

for trial ... ... ... ... ... 165, 166 

form of warrant ... ... ... ... ... 166 

for trial, how executed ... ... ... ... 166 

of witness for refusing to enter into his recognizance to appear 
and give evidence ... ... ... ... 171, 173 

of a person against whom an indictment is found ... ... 197 

when to be granted for costs of appeal against a conviction or 
orQer ... ... ... ... ... imfo, jsov 

form of warrant ... ... .^. ... ... 300 
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WAERANT OP DISTRESS : 

for defendant's costs upon a dismissal of information or com- 
plaint •.. ••• ••• ••• ••• 67} 69 

form of ..• ... ■*. ... ... ... 69 
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form of warrant of commitment ... ... ... 88 
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«ee Search Warrant. 
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ceedings ... ... ... ... ... ... 26 
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proceedings ... ... ... ... ... 39 
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form of ... ... ... ... ... ... 121 

how executed ... ... ... ... ... 122 

practice where defendant apprehended on a backed warrant in 
a criminal case ... ... ... ... 122, 123 

may be granted and executed on a Sunday for indictable 
offences ... ... ... ... ... ... 125 

for offences committed on the high seas, &c., or abroad ... 125 
form of ... ... ... ... -... 125 
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WARRANT TO APPREHEND— con«nwd. 

when it may iasoe against a witness to compel him to attend 

and give evidence upon the hearing of an indictable offence 135 
against a witness in the first instance to give evidence before 

a justice npon an indictable offence ... ... ...136 

same, where witness has not obeyed a summons ... ... 136 

form of, to apprehend a party indicted ... ... ... 106 
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charge ... ... ... •*. ••• •.* 198 
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how executed ... ... ... ... ... 36 
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hearing ... ... ... ... ... ... 59 
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commitment of ... ... ... ... ... 61 

form of commitment ... ... ... ... ... 61 
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upon summaiT hearing ... ... ... ... 62 

moae of compelnn^ attendance of, for the prosecution before 
justices upon an indictable charge ... ... 134,135 
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tices upon a charge of an indictable offence ... ... 135 

form of warrant against, in the first instance ... ... 136 

form of warrant wnere the summons has been disobeyed ... 136 
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diction ... ... ... ... ... ... 187 

cannot demand his expenses in the first instance for attending 
to give evidence before justices npon a charge of an indid- 

able offence ... ... ... ... ... ... 137 

how they can be compelled to attend for a defendant before 

iustices, on a charge of an indictable offience ... ... 138 

oraering out of court on a hearing before justioes of a charge 

of an indictable offence ... ... ... ... 143 



INDEX. 391 

WTTKESS— continued, 

examination and cross-examination of, upon a charge before 

justices of an indictable offence ... ... 143, 144 

examination and cross-examination of, upon a charge before 

iustices of an indictable offence ... ... 144, 145 

to De sworn ... ... ... ... ... ... 145 

refusing to be sworn or examined on hearing of a charge of 

an indictable offence — commitment ... ... ... 145 

depositions of, upon a charge before justices of an indictable 

offence — how to be taken ... ... ... ... 146 

form of ... ... ... ... ... ... 147 

care required in taking ... ... ... ... 147 

examination, cross-examination, and re-examination of, upon 

a charge before justices of an indictable offence ... 147, 148 
examination of, for the prisoner on a charge before justices of 

an indictable offence... ... ... ... 154, 155 

the policy of calling them for a prisoner upon a charge before 

justices of an indictable offence ... ... ...156 

for prisoner upon a charge before jnstioes of an indictable 

offence, when to be produced... ... ... 156, 157 

mode of examining ... ... ... ... ... 158 

binding o?er to appear and siTC evidence... ... 170, 171 

when he may be committed for refusing to enter into his 

recognizance to give eridence... ... ...170, 171, 173 

when to be discharged ... ... ... ... 171 

to have a notice of having entered into a recognizance to 

appear and give eyidence ... ... ... 171, 175 

order for discharge of, when committed for refusing to enter 

into a recognizance to appear and |^ye evidence... ... 174 

certificate of expenses of, on a committal for trial ... 191, 192 
how to compel attendance of those at the trial who are not 

under recognizance ... ... ... ... ... 254 

as to conduct money to ... ... ... ... 254 

how to procure a witness who is in gaol ... ... ... 255 

to prove previous conviction ... ... ... ... 258 

to prove death or illness of a witness ... ... ... 260 

swearing in court before going before the grand jury ... 264 

ordering out of court upon a trial at quarter sessions ... 269 

reading depositions of dead or sick witnesses ... ... 270 

mode of examining them upon a trial of an indictment 270, 271 
as to calling them for the prisoner ... ... ...274 

when sessions may order him to be indicted for perjury ... 278 

WOMEN (ABDUCTION OF) : 

quarter sessions no jurisdiction to try ... ... ...163 

WOMEN : 

if deserted by their husbands, application for an order pro- 
tecting their property ... ... ... ... 223 

see Married Women. 
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